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DEPARTMENT  OF  ENERGY 

10  CFR  Part  796 

Federal  Loan  Guarantees  for 
Alternative  Fuel  Demonstration 
Facilities 

AGENCY:  Department  of  Energy. 
action:  Final  rule. 

summary:  On  June  28, 1979,  the 
Department  of  Energy  (DOE)  issued  a 
notice  of  proposed  rulemaking  (44  FR 
37790]  to  establish  regulations  providing 
for  the  implementation  of  loan 
guarantees  and  other  assistance  for  the 
Alternative  Fuel  Demonstration 
Facilities  Program  (hereafter  referred  to 
as  AFDP)  as  authorized  in  Section  207  of 
Title  II  of  the  Department  of  Energy  Act 
of  1978 — Civilian  Applications  (Public 
Law  95-238).  This  Act  provides  loan 
guarantee  authority  for  the  purpose  of 
dancing  the  construction  and  startup 
costs  of  demonstration  facilities  for  the 
conversion  of  domestic  coal,  oil  shale, 
biomass,  and  other  domestic  resources 
into  alternative  fuels;  cooperative 
agreement  authority  for  modular-size 
demonstration  facilities  for  the 
conversion  of  domestic  oil  shale  into 
alternative  fuels;  and  authority  for 
community  impact  assistance 
necessitated  by  the  construction  of  an 
alternative  fuel  demonstration  facility 
assisted  under  subsection  19(b)  of  this 
Act. 

The  notice  of  proposed  rulemaking  did 
not  schedule  a  public  hearing  and  did 
not  establish  a  termination  date  for 
public  comment.  On  October  24, 1979, 
DOE  published  a  notice  of  public 
hearing  and  comment  due  date  on  the 
proposed  rulemaking  (44  FR  61188). 

This  regulation  identifies  the 
procedures  that  will  be  followed  by 
DOE  in  making  available  the  financial 
assistance  authorized  under  Section  207 
of  Title  II  of  Public  Law  95-238  for 
alternative  fuel  demonstration  facilities. 
The  regulation  also  establishes  basic 
terms  and  conditions  of  these  financial 
assistance  agreements. 

EFFECTIVE  DATE:  April  9, 1980. 

FOR  FURTHER  INFORMATION  CONTACT: 
Department  of  Energy,  Allyn  Hemenway 
(Office  of  Resource  Applications]  Room 
3446,  Federal  Building,  12th  and 
Pennsylvania  Avenue,  NW.,  Washington, 

D.C.  20461,  (202)  633-9195. 

Department  of  Energy,  Thomas  L.  Blair 
(Office  of  General  Counsel],  Room  6F055, 
Forrestal  Building,  1000  Independence 
Avenue,  SW.,  Washington,  D.C.  20585, 

(202)  252-6967. 

SUPPLEMENTARY  INFORMATION: 

I.  Background. 


n.  Comments  and  Responses  on  the 
Proposed  Regulation. 

A.  New  Legislation. 

B.  Scope  of  the  Program. 

C.  Project  Costs/Inflation. 

D.  Time  Limitations. 

E.  Environment/NEPA. 

F.  Tax  Exempts/Other  Federal  Assistance. 

G.  Patents. 

H.  Collateral/Recourse/Default. 

I.  Indian  Comments. 

J.  Federal  Management. 

K.  Loan  Agreement  and  Guarantee.* 
Agreement  Requirements  and  Conditions 

L  Miscellaneous. 

III.  Additional  Information. 

1.  Background 

On  February  25, 1978,  the  Department 
of  Energy  Act  of  1978 — Civilian 
Applications  (Public  Law  95-238]  was 
enacted.  Section  207  of  Title  II  of  Public 
Law  95-238  amended  the  Federal 
Nonnuclear  Energy  Research  and 
Development  Act  of  1974,  Public  Law 
93-577,  (hereafter  referred  to  as  the  Act) 
by  adding  a  new  Section  19. 

Subsection  19(b)  (and  related 
subsections]  of  this  Act  authorizes  the 
Secretary  to  provide  assistance,  through 
loan  guarantees,  for  the  construction, 
and  startup  costs  of  demonstration 
facilities  for  the  conversion  of  domestic 
coal,  oil  shale,  biomass,  and  other 
domestic  resources  into  alternative  fuel 
in  an  environmentally  acceptable 
manner:  and  provides  the  Secretary  with 
the  authority  to  share,  through 
cooperative  agreements,  the  estimated 
design,  construction,  operation  and 
maintenance  costs  for  modular-size 
facilities  for  the  conversion  of  domestic 
oil  shale  into  alternative  fuels. 
Subsection  19(k]  also  provides  the 
Secretary  with  the  authority  to  provide 
community  impact  assistance 
necessitated  by  demonstration  facilities 
assisted  under  subsection  19(b]  of  the 
Act. 

On  June  28, 1979,  DOE  published  in 
the  Federal  Register  (44  Fll  37790]  a 
proposed  regulation  to  implement  these 
authorities  granted  to  DOE.  On  October 

24. 1979,  DOE  issued  a  notice  (44  FR 
61188]  that  a  public  hearing  would  be 
held  in  Washington,  D.C.  on  November 

28. 1979.  The  notice  also  established 
December  12, 1979  as  the  due  date  for 
receipt  of  written  comments  on  the 
proposed  regulation.  Interested  parties 
desiring  to  speak  at  the  public  hearing 
were  requested  to  inform  DOE  at  least 
ten  days  before  the  hearing.  DOE 
received  three  requests  to  speak  at  this 
hearing.  The  three  parties  that 
expressed  an  interest  in  speaking  at  the 
public  hearing  presented  testimony  in 
Washington,  D.C. 

DOE  also  received  written  comments 
from  nine  interested  parties  representing 


Federal  and  local  government,  and 
private  sector  interests.  All  comments 
were  appreciated,  and  all  were  closely 
reviewed  and  considered.  In  addition,  as 
stated  in  the  June  28  notice,  comments 
received  with  respect  to  provisions  in 
the  proposed  Urban  Waste 
Demonstration  Facilities  Guarantee 
Program  (44  FR  42094)  which  were 
identical  or  similar  to  provisions  in  the 
AFDP  regulation  were  considered. 

Some  applicants  for  financial 
assistance  under  these  regulations  may 
be  subject  to  independent 
determinations  by  the  Federal  Energy 
Regulatory  Commission  in  the  exercise 
of  its  statutory  authorities  and 
responsibilities.  The  treatment  of  project 
costs  (see  8  796.9)  under  these 
regulations  are  independent  of 
judgments  which  may  be  required  by  the 
Commission.  To  the  extent  that 
applicants  are  subject  to  regulation  by 
the  Commission,  the  treatment  of  project 
costs  before  the  Conunission  are 
independent  of  determinations  made 
under  these  regulations. 

IL  Comments  and  Responses  on  the 
Proposed  Regulations 

A.  New  Legislation 

As  noted,  the  basic  enabling 
legislation  requiring  implementation  of 
this  regulation  is  the  Federal  Nonnuclear 
Energy  Research  and  Development  Act 
of  1974,  as  amended.  The  proposed 
regulation  would  establish  procedures 
required  by  that  law.  On  November  27, 

1979,  Public  Law  96-126,  entitled 
“Department  of  the  Interior  and  Related 
Agencies  Appropriations  for  Fiscal  Year 

1980, ”  was  enacted.  Title  II  of  that  law 
provides  appropriations  for  DOE  to 
guarantee  or  commit  to  guarantee 
indebtedness  for  the  construction  of 
alternative  fuel  demonstration  facilities 
authorized  by  the  Federal  Nonnuclear 
Energy  R&D  Act  of  1974,  as  amended,  in 
an  amount  not  to  exceed  the  aggregate 
of  $1,500,000,000.  In  addition.  Title  II 
contains  language  that  satisfies  the  need 
for  certain  procedures  required  by  the 
basic  enabling  legislation. 

More  precisely,  this  language  in  Public 
Law  96-126  is: 

1.  This  Act  shall  be  deemed  to  satisfy 
the  requirements  for  Congressional 
action  pursuant  to  sections  7(c]  and  19 
of  said  Act  with  respect  to 

any  .  .  .  loan  guarantee  for  which 
fimds  appropriated  hereby  are  utilized 
or  obligated. 

2.  Loan  guarantees  for  oil  shale 
facilities  issued  under  this  appropriation 
may  be  used  to  finance  construction  of 
full-sized  commercial  facilities  without 
regard  to  the  provision  in  section 
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19(b)(1)  of  said  Act  requiring  the  prior 
demonstration  of  a  modular  facility. 

DOE  received  a  few  public  comments 
relating  to  the  effect  of  the  language  of 
Public  Law  96-126  and  its  relation  to  the 
requirements  of  this  regulation.  To  the 
extent  that  certain  requirements  were 
deemed  satisfied  by  tUs  statutory 
language,  they  do  not  apply  to  actions 
that  DOE  takes  under  tUs  appropriation. 
However,  for  actions  not  covered  by  the 
appropriations  provided  by  Public  Law 
9G-126  such  provisions  would  still  be  in 
effect  unless  otherwise  treated  by  new 
statutory  language.  DOE  has  inserted  a 
new  provision  at  S  796.22  to  clarify  this 
effect 

B.  Scope 

DOE  received  a  few  comments 
suggesting  a  clarification  of  the  scope  of 
the  program.  Representative  comments 
received  include:  “The  program  needs  to 
be  more  clearly  defined  with  regard  to 
the  size  and  type  of  facilities  eli^ble  for 
loan  guarantee  assistance";  and  "It  is 
unclear  which  technologies  qualify  for 
loan  guarantee  assistance  under  the 
program.” 

One  of  the  stated  purposes  of  the  Act 
(paragraph  19(a)(2)),  and  the  regulation 
(§  796.2(aK2)),  is  to  authoriz^assistance 
through  loan  guarantees  for  the 
construction  and  startup  costs  of 
demonstration  facilities  for  the 
conversion  of  domestic  coal,  oil  shale, 
biomass,  and  other  domestic  resources 
into  alternative  fuels.  DOE  considers 
that  any  more  specific  listing  in  the 
regulation  of  in^vidual  technologies 
which  qualify  imder  this  progreun  would 
be  limiting.  Technological 
advancements  are  anticipated,  and  are 
to  be  encouraged  by  the  regulation 
rather  than  discouraged.  Specific  types 
and  sizes  of  projects  may  be  identified 
in  solicitations  made  pursuant  to  S  796.7. 

Some  changes  were  made  at 
§  796.3(c).  In  this  subsection,  the 
definition  of  biomass  was  broadened, 
and  specifically  reflects  the  inclusion  of 
industrial  waste,  a  technology  that  DOE 
had  originally  intended  to  cover  under  a 
separate  regulation.  Other  regulations 
are  being  developed  by  DOE  to  create  a 
separate  program  for  industrial  wastes. 
However,  until  such  regulations  are 
published  industrial  waste  projects  will 
be  covered  by  this  regulation. 

Actual  responsibilities  for  different 
technology  areas  are  assigned  to 
different  program  offices  within  DOE.  At 
present,  program  technology 
responsibility  for  biomass,  industrial 
and  municipal  solid  and  liquid  wastes  is 
assigned  to  the  DOE  Office  of 
Conservation  and  Solar  Energy. 
Accordingly,  guarantees  made  for 
projects  utilizing  these  technologies 


would  be  evaluated  by  the  Office  of 
Conservation  and  Solar  Energy.  That 
Office’s  program  management 
responsibility  is  now  recognized  in 
§  796.4. 

C.  Project  Costs /Inflation 

DOE  received  a  number  of  comments 
concerning  §  796.9,  "Project  costs." 
Several  parties  had  specific  items  which 
they  requested  be  added  to  the  list  of 
includable  project  costs.  Representative 
comments  were  to  include,  "guarantee 
fees,"  “underwriting  or  agent  fees,  on 
site  audit  and  inspection  fees,  trustees’ 
fees,  and  printing  costs."  "parent 
corporation  G&A  costs  which  directly 
benefit  the  project,”  “technical  service 
costs,”  "costs  incurred  for  the  benefit  of 
the  project  prior  to  approval  of  a 
financial  assistance  agreements,"  and 
"organizational  expenses." 

DOE  considers  these  comments  to  be 
of  a  nature  that  is  specific  to  individual 
projects.  For  a  specific  project,  one  or 
more  of  the  above  items  might  be 
appropriately  included  as  project  costs. 
However,  any  attempt  to  add  to  the  list 
of  includable  project  costs  would  not 
necessarily  cover  all  types  of  project 
costs  that  could  be  eli^ble  for  a 
particular  project  Since  the  cost 
elements  listed  in  §  796.9(a)  are  only 
illustrative,  DOE  has  decided  not  to 
further  define  eligible  project  costs.  All 
necessary  and  reasonable  costs  may  be 
included,  and  DOE  will  make  individual 
determinations  on  specific  applications 
as  to  eligibility. 

DOE  also  received  a  few  suggestions 
that  the  definition  for  "startup"  be 
clarified.  A  representative  comment  is 
that  “conservative  planning  may  call  for 
initial  production  over  an  extended 
period  below  designed  capacity.  The 
cost  of  operating  at  such  levels  for  a 
reasonable  period  should  be  allowed  as 
a  legitimate  starting  cost"  Under  the 
proposed  rules,  startup  costs  are 
includable  project  costs  (see  S  796.9(a)). 
Project  operating  expenses  inciured 
after  startup  are  not  considered  eligible 
for  Federal  financial  assistance  under 
these  rules  since  a  project  is  expected  to 
be  commercially  viable  after  the  startup 
period.  The  startup  period  will  vary  with 
the  technology  considered,  and  the  state 
of  the  art  for  any  given  technology.  DOE 
considers  it  inappropriate  to  set  a  time 
limit  for  startup  in  the  regulation.  An 
applicant  should  submit  what  is 
considered  a  reasonable  startup  period 
with  the  loan  guarantee  application.  To 
the  extent  that  DOE  considers  such  time 
period  necessary  and  reasonable, 
startup  costs  related  to  that  period  will 
be  accepted.  DOE  believes  no  change  to 
the  regulation  is  necessary. 


DOE  also  received  a  few  comments 
recommending  built-in  escalation 
provisions  to  adjust  for  inflation  on 
construction  costs.  Such  comments 
relate  to  both  §  796.9,  "Project  Costs,” 
and  §  796.16,  “Cost  Overruns.”  Inflation 
affects  various  firms  differently, 
depending  on  many  variables  in  the 
economy  and  specific  industry 
characteristics.  Moreover,  inflation  rates 
in  the  general  construction  industry  may 
not  be  representative  of  those  for 
specific  energy  technologies.  DOE  has 
concluded  that  no  satisfactory  formula 
for  escalating  costs  could  be  established 
by  this  regulation.  Inflation  is  expected 
to  be  included  in  the  cost  estimates 
submitted  by  the  applicant,  and  will  be 
considered  in  the  evaluation.  At  the  time 
that  DOE  issues  a  guarantee  or 
commitment  to  guarantee,  the  eligible 
costs  will  be  specified.  Such  costs  would 
include  a  contingency  for  inflation.  To 
the  extent  that  the  costs  of  the  project 
exceed  those  established  by  the 
guarantee  agreement  Congress  has 
authorized  in  subparagraph  19(c)(2)(B) 
of  the  Act  that  DOE  may  provide  loan 
guarantees  for  up  to  60%  of  the  amoimt 
of  such  cost  ovemms. 

Finally,  one  party  voiced  concern 
about  the  audit  procedure  of  §  796.9(c). 
This  subsection  reserves  the  right  of  the 
Secretary  to  audit  any  or  all  cost 
elements  included  by  the  applicant  in 
the  estimated  project  cost  and  reserves 
the  right  to  exclude  or  reduce  the 
amount  of  any  allowable  project  cost 
which  the  Secretary  determines  to  be 
unnecessary  or  excessive.  Two 
objections  were  made.  First,  it  was 
stated  that  the  Secretary  is  given  an 
unwarranted  amount  of  power.  The 
second  point  argued  that  an  appeals 
process  must  be  incorporated  into  the 
regulation. 

DOE  believes  that  prudent  evaluation 
of  applications  requires  the  exercise  of 
such  authority  when  appropriate.  It  is 
not  DOE’S  intention  to  ^itrarily 
exclude  estimated  project  costs  without 
undertaking  extensive  discussions  with 
the  applicant  and  thereby  giving  the 
applicant  full  opportunity  to  justify  such 
estimates.  Consequently,  no  change  has 
been  made  in  the  regulation. 

D.  Time 

A  few  comments  were  received 
suggesting  "specific  time  limitations"  be 
set  “for  each  major  step  in  the 
solicitation  and  approval  process 
necessary  for  the  award  of  a  loan 
guarantee"  (eq.  §S  796.7  and  796.40). 

DOE  believes  that  it  is  not  practical  to 
establish  wholesale  incremental  time 
limitations  in  this  regulation.  ’This 
regulation  is  meant  to  be  generally 
applicable  to  a  broad  range  of 
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technologies.  Considering  the  breadth  of 
this  regulation,  variations  in 
technologies,  the  phases  of  project 
development,  and  uncertain  variables 
such  as  the  number  of  responses  to 
solicitations,  DOE  deems  it  inadvisable 
to  establish  generic  incremental  time 
limitations. 

E.  Environment/NEPA 

DOE  received  a  number  of  comments 
relating  to  environmental  requirements. 
More  precisely,  the  comments  dealt  with 
three  specific  subsections  of  the 
regulations.  These  subsections  are 
796.32{a)(20),  796.10(a)(1),  and 
796.32(a)(21). 

Any  restatement  or  paraphrasing  of 
the  comments  received  by  DOE  would 
tend  to  create  imnecessary  confusion. 
Alternatively,  each  subsection  will  be 
discussed  briefly  firam  the  perspective  of 
the  comments  received.  The  sequence  of 
the  paragraphs  below  is  the  order  in 
which  DOE  contemplates  events  would 
occur.  However,  situations  will  vary 
with  each  specific  application. 

Variations  will  be  addressed  as  they 
might  occur. 

The  first  subsection  is  796.32(a)(20), 
which  indicates  an  environmental  report 
would  be  required  from  an  applicant  for 
a  loan  guarantee  as  a  portion  of 
information  submitted  with  an 
application  for  a  loan  guarantee.  This 
environmental  report  is  to  be  prepared 
by  an  applicant.  It  should  contain 
information  necessary  to  assess  the 
probable  environmental  impacts  of  the 
project.  The  specific  requirements  of  the 
environmental  report  will  be  outlined  in 
solicitation  announcements  or  in 
appendices  to  this  regulation.  An 
environmental  report  is  not  intended  to 
be  an  Environmental  Impact  Statement 
(EIS)  as  required  by  the  National 
Environmental  Policy  Act  (NEPA). 
However,  if  an  approved  QS  has  been 
completed,  for  the  project,  it  may  be 
substituted  for  this  report. 

The  second  subsection  is  796.10(a)(1), 
which  indicates  that  issuance  of  a  loan 
guarantee  is  subject  to  the  provisions  of 
NEPA.  This  subsection  requires  nothing 
more,  and  nothing  less,  than  NEPA 
requires.  Where  required  under  NEPA, 
DOE  will  prepare  an  EIS  in  accordance 
with  the  Council  on  Environmental 
Quality  (CEQ)  NEPA  regulations  (43  FR 
55978).  If  an  QS  has  already  been 
prepared  by  another  federal  agency, 

DOE  will  follow  Section  1506.3  of  &e 
CEQ  regulations  in  determining  whether 
to  adopt  the  other  agency’s  EIS. 

The  third  subsection  is  796.32(a)(21), 
which  requires  the  applicant  to  submit  a 
plan  to  acquire,  evaluate  and  monitor 
the  environmental,  economic,  social  and 
technological  impacts  of  the  proposed 


project.  The  requirement  stems  from 
Section  19(a)(3)  of  the  Act.  Once  a  loan 
guarantee  is  issued,  the  project  sponsor 
will  be  required  to  routinely  submit 
environmental  information,  as  well  as 
economic,  social  and  technological 
information,  pertaining  to  the  project. 
The  specific  details  pertaining  to  these 
information  requirements  will  be 
identified  in  written  agreements 
between  DOE  and  the  project  sponsor. 

F.  Tax-Exempts/Other  Federal 
Assistance 

Several  comments  were  received 
concerning  the  requirement  of 
S  796.11(a)(23)  and  §  796.84(a)(18)  of  the 
proposed  regulation  that  interest  paid  on 
an  obligation  guaranteed  under  this 
program  be  included  in  the  gross  income 
of  the  holder  of  the  guaranteed 
obligation.  Representative  comments 
pertaining  to  8  796.11 (a)(23)  include: 
“Lacks  legislative  authorization;’’  and 
“Effectively  eliminates  as  eligible 
borrowers,  those  non-Federal  entities 
that  are  authorized  to  issue  only  non- 
taxable  instruments.’’  A  comment 
expressly  directed  toward  the  similar 
provision  of  §  796.84(a)(18)  is.  It  “will 
comprise  a  significant  problem  [to 
communities  seeking  community  impact 
assistance],  will  bring  relatively  little 
money  into  the  Federal  Treasury, . . . 
and  does  not  help  the  overall  objectives 
of  the  program.’’ 

DOE  is  of  the  opinion  that  it  is  not 
necessary  at  this  time  to  provide  loan 
guarantees  under  AFDP  to  projects  that 
can  be  financed  in  the  private  sector 
with  tax  exempt  debt  (with  the 
exception  of  projects  involving 
municipal  and  industrial  waste  as 
authorized  under  subsection  19(y)  of  the 
Act).  However,  in  order  to  insure  that  no 
project  is  inappropriately  excluded  from 
participation  in  AFDP  for  this  reason, 
DOE  has  now  adopted  a  policy  which 
provides  that  DOE  may  issue  a 
guarantee  to  those  projects  financed 
with  tax  exempt  debt  where  the  debt  is 
not  sold  to  the  private  sector  but  is 
instead  purchased  by  the  Federal 
Financing  Bank.  Sections  §  796.84(a)(18) 
and  §  796.11(a)(23)  have  been  revised 
accordingly. 

G.  Patents 

DOE  received  a  number  of  comments 
relating  to  patent  provisions  and 
proprietary  rights  (§  796.11(a)(7)  and 
§  796.17).  Representative  comments 
received  include:  “Patent  provisions . . . 
should  permit  greater  flexibility  in 
drafting  guarantee  agreements”;  “The 
provision  is  overly  broad”;  “§  796.17 
[should]  be  stricken  in  its  entirety,”  and 
that  §  796.17  is  “overreaching  on  the  * 
part  of  the  government.” 


The  provisions  regarding  patents  were 
included  in  the  regulation  because  of  the 
requirements  of  subsections  19(g)(4)  and 
19(r)  of  the  Act.  In  subsection  19(r)  of 
the  Act,  Congress  mandated  that 
inventions  made  or  conceived  in  the 
course,  of,  or  imder  a  guarantee 
authorized  by,  this  Section  of  the  Act 
shall  be  subject  to  the  title  and  waiver 
provisions  and  conditions  of  Section  9  of 
the  Act.  DOE  has  implemented  both  the 
title  and  waiver  provisions  expressed  in 
the  statute.  Adverse  public  comment 
focused  only  on  the  title  requirement. 
The  Secretary  is  empowered  by  Section 
9  of  the  Act  to  waive  the  Government’s 
rights  with  respect  to  patents  (see  41 
CFR  9-9.109-6).  It  is  DOE’s  intention  to 
utilize  the  waiver  requirement  when 
appropriate  to  the  situation.  DOE  prefers 
to  deal  with  such  issues  on  a  case-by¬ 
case  manner,  and  not  in  a  generic 
manner  suggested  by  the  comments. 
Applicants  are  urged  to  identify 
situations  where  waivers  for  patents 
and  technical  data  are  requested.  The 
occasions  for  such  identification  to  be 
made  would  be  at  the  time  an 
application  for  a  loan  guarantee  is  filed, 
and  when  negotiating  a  guarantee 
agreement  between  DOE  and  an 
applicant.  It  is  DOE’s  position  that 
flexibility  on  these  issues,  within 
statutory  limitations,  exists  in  the 
regulation. 

In  subsection  19(g)  of  the  Act,  which 
discusses  default  situations.  Congress 
mandated  that  patents,  including  any 
inventions  for  which  a  waiver  is  made, 
will  be  treated  as  a  project  asset,  and 
that  all  patents,  technology,  and  other 
proprietary  rights  which  are  necessary 
for  project  completion  and  operation  be 
available  to  DOE  if  a  default  occurs. 
’These  provisions  were  included  in  the 
regulation  as  a  guarantee  requirement 
(8  796.11(a)(7)).  The  protection  of 
interests  of  I^E,  the  borrower,  and 
other  involved  parties  with  regard  to 
patents,  technology,  and  inventions  will 
be  detailed  in  the  terms  and  conditions 
of  the  guarantee  agreement. 

H.  Collateral/Recourse/Default 

A  number  of  comments  were  received 
regarding  the  collateral  requirements, 
and  recourse  and  default  provisions  of 
8  796.11  and  8  796.60  of  the  proposed 
regulation.  Generally  the  comments 
requested  clarification  or  limitation  of 
the  amoimt  and  type  of  collateral 
required,  the  recourse  of  the  Secretary  in 
the  event  of  default,  and  the  requirement 
of  subordination  of  other  loans.  Some 
minor  revisions  were  made  to  8  796.60  to 
provide  greater  clarification. 
Representative  comments  include  “only 
project  assets  [should  be]  included  as 
collateral”;  “Assets  to  be  pledged . . . 
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[should  be] . . .  limited  to  the  assets  of 
the  synthetic  fuel  project  itself  and 
without  reach  to  assets  held  by  any  of 
the  underlying  equity  interests  in  excess 
of  their  equity  investment  in  the  project 
itself’;  and,  “[§  796.60(m)]  implies  that 
DOE  may  exercise  rights  of  recourse  to 
other  assets  of  the  borrower  without 
providing  in  the  guarantee  agreement  for 
this,  or  other  unidentified  ri^ts." 

Many  of  the  provisions  that  these 
comments  address  are  made  necessary 
by  specific  requirements  of  the  Act. 
Subsection  19(c)(4)  of  the  Act  requires 
that  the  obligation  being  guaranteed  not 
be  subordinate  to  any  other  financing. 
Subsection  19(g)(3)  of  the  Act  provides 
that  in  the  event  of  default  monies  paid 
to  the  lender  by  the  Secretary  piirsuant 
to  the  guarantee  agreement  can  be 
recovered  from  “such  assets  of  the 
defaulting  borrower  as  are  associated 
with  the  demonstration  facility,  or  from 
any  other  security  included  in  the  terms 
of  the  guarantee.”  Additionally, 
subsection  19(g)(2)  requires  that  the 
Secretary  have  “the  authority  to 
complete,  maintain,  operate,  lease  or 
otherwise  dispose  of  property  acquired 
pursuant  to”  the  loan  guarantee  or 
related  agreements. 

With  regard  to  the  amount  and  type  of 
collateral  which  will  be  required,  the 
Act  and  regulation  provide  the  Secretary 
with  a  degree  of  flexibility.  Pursuant  to 
§  796.11(a)(6)  of  the  regulation  the 
Secretary  will  determine,  on  a  case-by¬ 
case  basis,  what  collateral  or  surety  will 
be  necessary.  The  guarantee  agreement, 
or  other  related  security  instrument,  will 
specify  those  assets  and/or  surety 
which  are  pledged  to  secure  repayment 
of  the  loan.  DOE  interprets  subsection 
19(g)(3)  of  the  Act  to  mean  that  security 
other  than  project  assets  may  be 
included  in  the  guarantee  agreement  in 
some  cases.  However,  DOE  believes 
that  in  most  cases  the  objectives  of  the 
AFDP  will  be  best  realiz^  by  securing 
guaranteed  loans  with  only  the  project 
assets.  In  those  instances  where  a 
determination  is  made  that  the  project 
assets  would  be  insufficient  collateral, 
the  Secretary  will  enter  into  negotiations 
with  the  project  sponsors  in  an  effort  to 
reach  an  agreement  concerning  what 
additional  security  will  be  pieced  as  a 
condition  of  the  guarantee. 

The  recourse  of  the  Secretary  against 
a  borrower  in  default  will  also  be 
specifically  stated  in  the  guarantee 
agreement,  or  a  related  collateral 
agreement  In  response  to  a  comment 
specifically  directed  toward  §  796.60(m), 
that  provision  of  the  proposed  regulation 
is  not  interpreted  by  DOE  to  provide  the 
Secretary  with  rights  of  recourse  which 
are  contrary  to  those  stated  in  the 


guarantee  agreement  or  a  related 
document 

Subsection  796.11(a)(9)  of  the 
proposed  regulation  required  that  the 
guaranteed  loan  not  be  subordinate  to 
any  other  loan  for  the  project  and  that 
the  guaranteed  loan  be  in  a  first  lien 
position  with  respect  to  assets  of  the 
project  and  other  collateral  which  are 
pledged  as  security  for  repayment  of  the 
guaranteed  loan.  DOE  construes  the  Act 
to  require  this,  and  that  only  with  regard 
to  assets  not  directly  related  to  the 
project,  but  which  may  be  pledged  as 
collateral,  may  a  less  than  first  lien 
position  be  acceptable  to  DOE. 

7.  Indian  Comments 

DOE  received  a  few  comments 
pertaining  to  the  role  of  Indian  tribes 
imder  this  program.  The  comments 
address  several  provisions  of  the 
regulation,  and  are,  therefore,  presented 
separately. 

One  conunent,  relating  to  projects 
utilizing  Federal  leases,  §  796.8, 
suggested  “DOE  add  a  provision 
requiring  that  the  affected  tribes  be 
notified  and  consulted  whenever  the 
actions  involve  leases  issued  pursuant 
to  25  CFR  Subchapters  P  and  Q.”  This  is 
considered  to  be  well  outside  the 
jurisdiction  of  DOE,  and  the  jurisdiction 
of  the  Department  of  Interior  is 
considered  proper.  However,  when  a 
project  is  proposed  to  be  located  on,  or 
in  a  manner  affecting.  Indian  lands,  die 
pertinent  tribe  will  be  notified  and 
offered  an  opportunity  to  comment 

Another  comment  contained  the 
suggestion  the  regulation  “Be  modified 
to  recognize  tribal  laws  and  permits 
applicable  to  such  development”  This 
regulation  does  not  prevent  the 
application  of  laws  and  regulations  of 
Indian  tribes.  Where  appropriate,  the 
applicant  must  obtain  applicable  tribal 
permits,  licenses,  and  certificates 
(§  796.32(a)(19)),  relating  to  the  use  of 
Indian  lan^. 

A  question  was  raised  regarding  a 
Governor’s  right  under  §  796.40(d),  to 
comment  on  a  project  located  on  tedian 
lands.  'The  comment  stated  “Because 
Indian  lands  are  not  under  the 
jurisdiction  of  the  state,  the  regulations 
should  clearly  exclude  projects  on 
Indian  lands  from  the  Governor’s 
purview.”  The  right  of  a  Governor  of  a 
State,  and  also  of  political  subdivisions 
and  Indian  tribes,  to  comment  on  a 
proposed  facility  that  will  be  located  in, 
or  will  impact  upon,  an  area  within  their 
jurisdiction  is  derived  from  paragraph 
19(e)(1)  of  the  Act.  It  is  DOE  policy  to 
allow  all  parties  having  an  interest  in  a 
proposed  facility  an  opportunity  to 
comment  on  the  action  prior  to  final 
approval  of  an  application. 


Finally,  a  comment  was  received 
pertaining  to  the  time  constraints 
contained  in  i  796.78  (c)  and  (e).  These 
subsections  contain  requirements  and 
conditions  for  planning  assessment,  and 
management  grants.  The  question  was 
raised  as  to  “Whether  either  the 
planning  reports  or  the  management 
plans  can  be  prepared  competently 
within  the  time  ^oted,”  and  it  was 
recommended  “DOE  build  in  some 
flexibility  for  extending  the  time 
devoted  to  these  studies.”  The 
provisions  require  that  the  recipient  of  a 
planning  grant  issue  a  report  within 
three  months,  and  that  the  recipient  of  a 
management  grant  issue  a  report  within 
six  months.  Both  of  these  provisions 
were  modified  in  order  to  allow  the 
Secretary  the  flexibility  to  respond  to 
specific  situations.  However,  it  must  be 
emphasized  that  timely  completion  of 
such  reports  will  be  essential  to  efficient 
undertaking  of  the  project 

/.  Federal  Management 

DOE  received  a  few  comments  voicing 
concern  for  the  possibility  that  a  Federal 
official  would  attempt  to  manage  the 
sponsor’s  project  (e.g.,  generally  §  796.32 
and  §  796.55). 

Comments  received  Include:  “Where 
possible,  the  proposed  regulations 
should  be  revised  with  a  view  toward 
minimizing  Federal  management  and 
control  of  the  projects  assisted  under 
these  regulations”;  and,  “An 
overzealous  DOE  manager  could  unduly 
delay  the  construction  of  a  project  as 
well  as  increase  construction  costs  by 
interfering  in  critical  technical 
decisions.” 

It  is  not  DOE’S  intention  to  manage 
the  day  to  day  activities  of  a  project  or  a 
project’s  employees.  However,  DOE 
believes  that  project  monitoring  is  vital 
to  protecting  the  government’s  financial 
and  technical  interest  in  the  project. 

K.  Loan  Agreement  and  Guarantee 
Agreement  Requirements  and 
Conditions 

Many  comments  were  received 
suggesting  changes  to  either  the 
guarantee  agreement  requirements  and 
conditions  in  §  796.11,  or  those  of  the 
loan  agreement  in  §  796.12.  These 
comments  are  varied  and  discussion  as 
a  group  would  be  confusing.  Instead 
they  are  addressed  on  an  issue  by  issue 
basis. 

The  question  was  raised  as  to  what 
was  meant  by  reasonable  means  of 
financing  in  §  796.11(a)(1)  and 
§  796.32(a)(27)  of  the  proposed 
regulation.  It  was  also  “not  clear  how 
the  Secretary  may  decide  that  proposed 
borrowing  arrangements  will  be  found 
not  to  reflect  the  value  of  a  guarantee 
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backed  by  the  full  faith  and  credit  of  the 
United  States”  in  S  796.18.  “It  is, 
therefore,  uncertain  under  what 
circumstances  the  Secretary  will 
recommend  the  use  of  the  Fedraal 
Financing  Bank  (FFB).” 

Generally,  DOE  interprets  reasonable 
means  of  financing  to  mean  that  without 
a  Federal  guarantee,  the  financial  terms 
and  conditions  under  which  the  project 
would  be  funded  by  debt  would  be 
unduly  restrictive,  for  either  the  project 
sponsor,  investors  in  the  project, 
lenders,  or  other  holders  of  the  debt, 
with  the  result  that  the  project  would 
not  be  willingly  undertaken  in  the 
immediate  future. 

The  issue  of  the  Secretary  deciding 
that  the  proposed  borrowing  does  not 
reflect  the  value  of  the  United  States  full 
faith  and  credit  arises  under  §  796.18 
which  establishes  the  circumstances 
under  which  the  Secretary  would  give 
preference  to  the  Federal  Financing 
Bank  as  a  lender.  This  provision  is 
intended  to  express  DOE’s  belief  that 
the  Federal  guarantee  substantially 
reduces  or  eliminates,  as  in  the  case  of  a 
100%  guarantee,  the  risk  factors 
normally  assumed  by  the  lender  when 
debt  is  funded  to  finance  major  projects. 
As  a  result  of  the  guarantee,  DOE 
expects  that  the  terms,  rates  and  fees 
attached  to  the  debt  should  reflect  the 
increased  security  offered  to  the  lender 
and  result  in  lower  financing  costs  to  the 
project  sponsor.  Where  DOE  believes 
appropriate  adjustment  has  not  taken 
place  in  the  cost  of  financing  and  DOE  is 
unable,  after  negotiation,  to  bring  about 
a  satisfactory  resolution,  then  the 
Federal  Financing  Bank  would  be 
preferred.  DOE  believes  that  the 
wording  of  §  796.18  adequately 
expresses  this  concept  and  defines  the 
other  circumstances  under  which  the 
Federal  Financing  Bank  would  be  a 
preferred  lender. 

Another  question  addressed  the  issue 
of  termination  of  the  guarantee  by  the 
Secretary  as  addressed  in  §  796.11(a)(10) 
of  the  proposed  rule.  This  provision  has 
been  taken  from  Section  19(c)(a)  of  the 
Act  and  does  not  provide  for 
termination  of  the  guarantee.  Instead  it 
establishes  an  option  on  the  part  of  the 
Secretary  to  request  that  the  project  be 
refinanced  without  a  guarantee  if  the 
Secretary  determines  certain  objectives 
have  been  met  after  a  10  year  period.  In 
the  event  that  the  Secretary  makes  such 
a  request,  but  the  project  is  not 
refinanced,  the  guarantee  is  not 
terminated,  but  the  Secretary  can 
increase  the  guarantee  fee  by  one 
percent  per  annum.  This  subsection  of 
the  regulation  was  slightly  changed  for 
further  clarification. 
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Finally,  a  party  questioned  “the 
necessity  of  obtaining  DOE  approval 
before  undertaking  wwk  in  connection 
with  the  project  for  another  Federal 
agency,"  a  requirement  at 
i  796.11 (a)(22).  Ccmgress  has  authorized 
the  Secretary  to  administer  the 
demonstration  facilities  program,  and, 
with  that  authorization  imposed,  the 
concomitant  duty  to  oversee  the 
program.  Insofar  as  program 
management  rests  with  DOE,  it  is  not 
felt  to  be  unduly  burdensome  or 
discouraging  to  require  program 
participants  to  secure  the  ^cretary’s 
approval  prior  to  undertaking  work  in 
connection  with  the  project  for  other 
Federal  agencies.  Responsible 
administrative  oversight  mandates 
constant  monitoring  of  the  participants' 
project  involvement  to  ensme  that  there 
is  no  duplicative  and  wasteful  overlap 
with  programs  funded  and  administered 
by  other  agencies.  It  is  also  necessary  to 
ensure  that  the  proposed  effort  does  not 
interfere  with  the  information  being 
obtained  from  the  demonstration. 

L.  Miscellaneous 

One  party  stated  that  in  regards  to 
§  796.3(e).  “Modular  size,”  the  6,000  to 
10,000  barrel  per  day  capacity 
requirement  for  a  modular  size  facility 
was  too  restrictive,  and  that  the 
defintion  should  recognize  smaller 
production  modules.  It  was  suggested 
“that  production  modules  be  any  size 
which  is  capable  of  direct  scale-up  to 
commercial  or  modular  size  by  simply 
adding  more  modules.” 

The  6,000  to  10,000  barrels  of  oil 
equivalent  per  day  is  a  requirement  of 
the  Act,  but  it  relates  to  the  size  of  a 
modular  size  facility,  not  an  individual 
production  module.  A  change  was  made 
to  subsection  796.3(e). 

One  commentor  stated  “Synthetic  fuel 
ventures  may  be  composed  of  partners 
of  varying  size  and  need,  [and]  the 
program  should  permit  guarantees  of 
loans  to  individual  participants  to 
finance  their  individual  shares  of  a 
venture.”  The  suggestion  was  made  that 
one  partner  in  the  venture  would  have 
access  to  its  own  sources  of  capital  and 
another  partner  would  seek  a  federal 
loan  guarantee.  Such  an  arrangement  is 
not  prohibited  by  these  regulations. 
However,  unusual  partnership 
arrangements  and  applications  may 
require  detailed  agreements  and 
conditions  to  adequately  protect  the 
financial  and  technical  interests  of  the 
federal  government.  For  the  hypothetical 
business  arrangement  suggested,  the 
details  of  such  agreements  and 
conditions  cannot  be  elaborated  at  this 
time.  The  hypothetical  business 
arrangement  would  have  to  be 
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und^tood  in  greats  detail  and  the 
implications  studied  in  relation  to  the 
Act  and  regulations. 

One  party  stated  the  requirement  in 
i  796.51  of  “ApiHOval  in  writing  fi'om  the 
Sem-etary  to  the  loan  servicer  prior  to 
any  (each)  loan  disbursement  appears  to 
be  an  overly  cumbersome  and  time 
consuming  procedure  which  could 
produce  major  and  unwarranted  delays 
in  project  progress  and 
accomplishment.” 

It  is  not  unusual  for  a  lender,  or  other 
party  sharing  the  risk  of  a  project  to 
have  some  measure  of  control  in  the 
disbiu-sement  of  funds.  This  is  to  assure 
that  certain  milestones  and  schedules 
are  met  DOE  believes  that  approval  by 
the  Secretary  of  a  disbursement  can  be 
accomplished  in  a  timely  manner,  and 
does  not  consider  this  requirement  to  be 
overly  burdensome. 

A  comment  was  received  relating  to 
§  796.53  regarding  the  reduction  or 
withdrawal  of  a  guarantee.  A  suggestion 
was  made  to  expand  the  Section  “By 
including  opportunity  for  hearings  and 
appeals  of  any  decision  made  by  the 
Secretary  to  reduce  a  loan  guarantee,” 
and  “that  subsection  (c)  be  deleted.” 

Subsection  796.53  contains  provisions 
by  which  the  Secretary  may  reduce  or 
withdraw  a  guarantee  if  certain  material 
terms  and  conditions  of  the  guarantee 
agreement  are  not  fulfilled.  Subsection 
(c)  also  allows  reduction  in  the  case 
where  the  economic  success  cannot  be 
achieved  in  accordance  with 
requirements  specified  in  the  guarantee 
agreement  These  provisions  are 
intended  to  protect  the  interests  of  the 
Federal  Government  and  are  normal  for 
a  lending  agreement  for  projects.  The 
material  terms  and  conditions,  and 
minimum  economic  requirements  may 
be  specifically  detailed  in  the  agreement 
before  it  is  signed  by  the  parties. 

Of  its  own  accord,  DOE  decided  to 
clarify  the  Equal  Employment 
Opportunity  (EEO)  compliance 
requirements  of  recipients  of  Federal 
assistance  under  this  regulation.  A  new 
Section,  S  796.23,  has  been  inserted  for 
this  purpose.  It  is  the  policy  of  DOE  to 
encourage  the  involvement  of  small  and 
disadvantaged  business  concerns  in  the 
program. 

Several  comments  brought  to  om 
attention  certain  grammatical 
imperfections  which  existed  in  the 
proposed  regulation.  While  none  of 
these  comments  are  considered  to  be  of 
such  magnitude  as  would  require 
discussion,  a  few  minor  technical 
changes  were  made  in  response  thereto. 

III.  Additional  Information 

In  accordance  with  the  DOE  Order 
2030.1  (44  FR 1040,  January  3, 1979), 


Federal  Register  /  Vol.  45,  No.  48  /  Monday,  March  10,  1980  /  Rules  and  Regulations 


154:^ 


which  implemented  Executive  Order 
12044,  “Improving  Government 
Regulations,”  DOE  has  determined  that 
this  regulation  is  significant  since  its 
purpose  is  related  to  the  President's  goal 
of  encouraging  the  production  and  use  of 
alternative  fuels.  DOE  has  determined 
that  this  regulation  will  not  have  major 
economic  impacts  which  would  require 
the  preparation  of  an  economic 
regulatory  analysis. 

DOE  is  also  carrying  out  obligations 
pursuant  to  the  requirements  of  the 
National  Environmental  Policy  Act  of 
1969,  as  amended,  (NEPA)  (42  U.S.C. 

4321  et  seq.).  In  December  1975,  the 
Energy  Research  and  Development 
Administration  (ERDA)  and  the 
Department  of  Interior  jointly  issued  a 
draft  generic  Environmental  Impact 
Statement  (EIS)  to  evaluate  the  potential 
environmental  impacts  associated  with 
a  program  to  demonstrate  the 
conunercial  viability  of  synthetic  fuels 
(ERDA-1547).  Public  Notice  of  the 
availability  of  the  draft  EIS  was 
published  in  the  Federal  Register  on 
December  2, 1975  (40  FR  55898). 

On  January  11, 1978,  DOE  published  a 
notice  in  the  Federal  Register  (43  FR 
1637)  to  the  effect  that  the  final 
programmatic  EIS,  ERDA  1547 
Alternative  Fuel  Demonstration 
Program,  was  filed  with  the  Council  on 
Environmental  Quality  (CEQ). 

(Available  from  the  National  Technical 
Information  Service,  U.S.  Department  of 
Commerce,  5825  Port  Royal  Road, 
Springfield,  Virginia  22161,  or  for  public 
view  at  the  Freedom  of  Information 
Public  Reading  Room,  Room  GA-152, 
Department  of  Energy,  Forrestal 
Building,  1000  Independence  Avenue, 

SW,  Washington,  D.C.).  The  EIS  was 
prepared  to  identify  potential 
environmental  and  socioeconomic 
impacts  which  may  be  expected  from 
the  commercial  demonstration  program 
of  alternative  fuels. 

This  EIS  will  also  serve  as  a  reference 
for  site-specific  environmental  reviews 
that  will  be  prepared  in  accordance  with 
the  CEQ  NEPA  regulations  and  the  DOE 
NEPA  Guidelines,  and  in  connection 
with  the  issuance  of  individual  Federal 
loan  guarantees  imder  this  regulation. 

Issued  in  Washington,  D.C.,  on  March  4, 

1980. 

Ruth  M.  Davis, 

Assistant  Secretary  for  Resource 
Applications, 

Title  10  is  amended  by  adding  part  796 
to  read  as  follows: 


PART  796— FEDERAL  LOAN 
GUARANTEES  FOR  ALTERNATIVE 
FUEL  DEMONSTRATION  FACIUTiES 

Subpart  A— General  Provisions 

Sec. 

796.1  Purpose. 

796.2  Objectives. 

796.3  Definitions. 

796.4  Program  management. 

796.5  Financial  assistance — general. 

796.6  Citizenship  requirements. 

796.7  Guidelines  for  selection  of  loan 
guarantee  applications. 

796.8  Projects  u^zing  Federal  leases. 

796.9  Project  costs. 

796.10  Demonstratidn  facility  requirements 
and  conditions. 

796.11  Guarantee  requirements  and 
conditions. 

796.12  Loan  agreement  requirements  and 
conditions. 

796.13  Guarantee  fees. 

796.14  Cooperative  agreement  requirements 
and  conditions  for  a  modular  size  oil 
shale  facility. 

796.15  Principal  and  interest  assistance 
contract 

796.16  Cost  overruns. 

796.17  Patent  and  technical  data. 

796.18  Federal  Financing  Bank. 

796.19  Applicability  of  other  laws. 

796.20  Full  faith  and  credit  and 
incontestability. 

796.21  Deviations. 

796.22  FY  80  appropriation  modification. 

796.23  Nondiscrimination  in  projects 
receiving  Federal  assistance. 

Subpart  B— Applications  and  General  Filing 

Instructions 

796.30  Applications. 

796.31  General  filing  instructions  for  a 
demonstration  facility. 

796.32  Supporting  information  for  a 
demonstration  facility. 

Subpart  C— Application  Processing 

796.40  Applicaton  processing  for  a  loan 
guarantee  for  a  demonstration  facility. 

796.41  Application  processing  for  a 
cooperative  agreement  for  a  modular  size 
oil  shale  facility. 

796.42  Closing  requirements  for  a  loan 
guarantee. 

Subpart  D— Guarantee  and  Project 

Administration 

796.50  Loan  servicing. 

796.51  Loan  disbursements  and  drawdowns. 

796.52  Financial  assistance  fund. 

796.53  Reduction  or  withdrawal  of  a 
guarantee. 

796.54  Assignment 

796.55  Project  monitoring. 

796.56  Survival  of  financial  assistance 
agreement. 

796.57  Other  Federal  assistance. 

796.58  Appeals. 

796.59  Examination  of  project  records. 

Subpart  E— Default 

796.60  Default  demand,  payment  and 
collateral  liquidation. 

796.61  Perfection  of  liens  and  preservation 
of  collateral. 


Subpart  F— Community  Impact  Assistance 

Sec. 

796.70  Purpose  of  community  impact 
assistance. 

796.71  Community  impact  assistance. 

796.72  DOE  technical  assistance. 

796.73  Coordination  with  other  Federal 
agencies. 

796.74  Eligibility  for  a  planning  assessment 
grant 

796.75  Eligibility  for  a  management  grant 

796.76  Applications  for  a  planning 
assessment  grant  or  a  management  grant 

796.77  Supporting  information  for  a  platming 
assessment  grant  and  a  management 
grant 

796.78  Planning  assessment  grant  and 
management  grant  conditions  and 
requirements — general. 

796.79  Grant  application  processing. 

796.80  Eligibility  for  a  loan  guarantee  for  the 
purpose  of  financing  essential 
community  development 

796.81  Filing  an  application  for  a  loan 
guarantee  for  the  purpose  of  financing 
essential  community  development. 

796.82  Supporting  information  for  a  loan 
guarantee  for  the  purpose  of  financing 
essential  community  development 

796.83  Allowable  project  costs  for  essential 
community  development. 

796.84  Guarantee  requirements  and 
conditions  for  the  piupose  of  financing 
essential  community  development 

796.85  Loan  agreement  requirements  and 
conditions  for  a  loan  guarantee. 

796.86  Loan  guarantee  application 
processing. 

796.87  Eligibility  for  a  direct  loan. 

796.88  Filing  an  application  for  a  direct  loan. 

796.89  Supporting  information  for  a  direct 
loan. 

796.90  Direct  loan  requirements  and 
conditions. 

796.91  Direct  loan  application  processing. 

796.92  Assignment  or  transfer  of  a  direct 
loan. 

796.93  Cancellation  of  a  direct  loan. 

796.94  Default  on  a  direct  loan. 

796.95  Cost  internalization  for  essential 
community  development. 

796.96  Principal  and  interest  assistance  for 
communify  impact  assistance  loan 
guarantee  and  direct  loan. 

796.97  Environmental  evaluation  of 
essential  community  development 

796.98  Essential  community  development 
monitoring  and  audit 

796.99  Examination  of  essential  community 
development  records. 

Authority:  Sec.  19(i),  Federal  Nonnuclear 
Energy  Research  and  Development  Act  of 
1974,  Pub.  L  93-577, 92  Stat  61  (42  U.S.C. 

5919):  sec.  644  et  seq..  Department  of  Energy 
Organization  Act  Pub.  L  95-91  (42  U.S.C. 

7254  et  seq.). 

Subpart  A— General  Provisions 
§  796.1  Purpose. 

The  purpose  of  tliis  regulation  is  to  set 
forth  policies  and  procedures  under 
which  qualified  applicants  may  obtain 
financi^  assistance  backed  by  the  full 
faith  and  credit  of  the  United  States  for 
financing  the  construction,  startup,  and 
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related  costs  for  demonstration  facilities 
for  the  conversion  of  domestic  coal,  Oil 
shale,  bimnass,  and  other  domestic 
resources  into  alternative  fuels.  It  is  also 
the  purpose  of  this  regulation  to  set  forth 
policies  and  procedures  for  providing 
conmumity  impact  assistance  for 
planning  and  essential  community 
development  to  eligible  states,  political 
subdivisions,  and  Indian  tribes, 
appropriately,  which  would  be 
adversely  impacted  by  the  siting, 
construction  and  operation  of  such 
demonstration  facility(ies). 

§796.2  OlHectives. 

The  objectives  of  the  Loan  Guarantees 
for  Alternative  Fuel  Demonstration 
Facilities  Program  (AFDP)  are: 

(a)  To  assure  Federal  support  to  foster 
a  demonstration  program  to  produce 
alternative  fuels  from  domestic  coaL  oil 
shale,  biomass,  and  other  domestic 
resourcer, 

(b)  To  authorize  assistance,  through 
loan  guarantees,  for  the  construction, 
startup,  and  related  costs  for 
commercial  or  modular  size  facilities  for 
the  demonstration  of  the  conversion  of 
domestic  coal,  oil  shale,  biomass  and 
other  domestic  resources  into 
alternative  fuels  in  an  environmentally 
acceptable  manner, 

(c)  To  authorize  assistance,  through 
cooperative  agreements,  for 
construction,  startup,  and  related  costs 
for  modular  size  facilities  for  the 
conversion  of  domestic  oil  shale  into 
alternative  fuels  in  an  environmentcdly 
acceptable  manner; 

(d)  To  gather  information  about  the 
technological,  economic,  environmental, 
and  social  costs,  benefits,  and  impacts 
of  such  demonstration  facilities; 

(e)  To  assure  that  the  adequate 
planning  and  financing  of  essential 
community  development  is  available  to 
eligible  states,  political  subdivisions  and 
In^an  tribes,  as  appropriate,  for 
adverse  community  impacts  resulting 
from  the  siting,  construction  and 
operation  of  a  demonstration  facility. 
Grants,  loans  guarantees,  direct  loans, 
or  the  requirement  that  the  applicant 
obtaining  financial  assistance  for  its 
demonstration  facility  to  internalize  the 
socioeconomic  costs  into  the 
demonstration  project  may  be  provided 
to  such  states,  political  subdivisions, 
and  Indian  tribes  for  such  planning  and 
essential  community  development. 

§  796.3  Definitions. 

For  the  purposes  of  this  regulation: 

(a)  “Act”  means  the  Federal 
Nonnuclear  Energy  Research  and 
Development  Act  of  1974,  Pub.  L.  9^577, 
as  amended  by  Section  207  of  Title  II  of 
Pub.  L  95-238. 
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(b)  “Alternative  fuel”  means  those 
oils,  gases,  and  other  energy  forms 
produced  or  synthesized  ^m  shale, 
coal,  and  biomass  and  other  domestic 
resources. 

(c)  “Biomass”  shall  include,  but  is  not 
limited  to.  oceanic  and  terrestrial  crops, 
residues,  and  waste  therefix>m;  animal 
wastes;  and  industrial  waste. 

(d)  “Demonstration”  means  the 
establishment  of  a  facility  to  exhibit  the 
technical,  economic,  and  environmental 
feasibility,  normally  under  commercial 
conditions,  of  a  device,  technique,  or 
process  which  converts  domestic  coal, 
oil  shale,  biomass,  and  other  domestic 
resources  (to  the  extent  specified  in 
solicitation  announcements  or 
appendices  to  this  regulation)  into 
alternative  fuel. 

(e)  “Modular  size  facility”  means  a 
facility  integrating  one  or  more  modular 
units  using  commercial  sized 
components;  in  the  case  of  the 
conversion  of  oil  shale  into  alternative 
fuel,  a  modular  size  facility  is  one  that 
can  produce  between  6,000  and  10,000 
barrels  of  oil  equivalent  per  day. 

(f)  “Project”  means  a  group  of 
interrelated  tasks  undei^en,  or 
intended,  by  the  prospective  applicant 
for  a  demonstration  facility  wUch,  when 
completed,  wiU  result  in  the  production 
of  alternative  fuels. 

(g)  “Applicant”  means: 

(1)  For  the  purpose  of  demonstration 
facihties,  any  in^vidual,  firm, 
corporation,  company,  partnership, 
association,  society,  trust,  joint  venture, 
joint  stock  company,  or  other 
governmental  non-Federal  entity  that 
has  the  authority  to  enter  into  the 
financial  assistance  agreement  being 
sought  and  is  requesting  assistance 
under  this  regulation. 

(2)  For  the  purpose  of  community 
impact  assistance,  any  eligible  state, 
political  subdivision,  or  Indian  tribe,  as 
defined  below,  which  has  the  authority 
to  enter  into  financial  assistance 
agreements  being  soiight  and  which  is 
requesting  assistance  imder  this 
relation. 

(h)  “Borrower”  means: 

(1)  For  the  purpose  of  assistance  for  a 
demonstration  facility,  any  applicant  (as 
defined  in  §  796.3(g)(l])  who  has  an 
application  approved  by  the  Secretary 
and  who  enters  into  a  loan  which  is 
guaranteed  imder  this  regulation. 

(2)  For  the  purpose  of  commimity 
impact  assistance,  any  applicant  (as 
defined  in  §  796.3(g)(2)),  who  has  had  an 
application  approved  by  the  Secretary 
and  who  receives  a  direct  loan  or  enters 
into  a  loan  which  is  guaranteed  under 
this  regulation. 

(i)  “Assistance  recipient”  means  any 
borrower,  grantee,  or  participant  to  a 


cooperative  agreement  for  any  program 
authorized  by  this  regulation. 

(j)  “Holder”  means  an  individual  or 
any  legal  entity  such  as  a  partnership  or 
corporation,  who  has  law^y 
succeeded  in  due  course  to  all  or  part  of 
the  rights,  title,  and  interest  in  the 
guaranteed  portion  of  the  loan. 

(k)  “Indian  tribe”  means  any  tribe, 
band,  or  community  having  a  governing 
body  recognized  by  the  Secretary  of 
Interior. 

(l)  “Indian  lands”  means  all  lands, 
including  mineral  interests  within  the 
exterior  boundaries  of  any  Federal 
Indian  reservation,  notwithstanding  the 
issuance  of  any  patent  and  including 
rights-of-way  to  all  lands  including 
mineral  interests  held  in  trust  for  or 
supervised  by  an  Indian  tribe. 

(m)  “Lender"  means  any  individuaL 
partnership,  corporation.  Federal  entity 
or  other  legal  entity  formed  for  the 
purpose  of,  or  engaged  in  the  business  of 
lending  money.  Examples  of  lenders 
may  include,  but  are  not  limited  to, 
commercial  banks,  savings  and  loan 
institutions,  insurance  companies, 
factoring  companies,  investment 
banking  organizations,  institutional 
investors,  venhire  capital  investment 
companies,  trust.  Federal  entity  or  other 
entities  designated  as  trustees  or  agents 
acting  on  behalf  of  bondholders  or  other 
lenders. 

(n)  “Guarantee  agreement”  means  a 
written  agreement  by  which  DOE 
guarantees  payment  of  principal  and 
accrued  interest  on  specific  financial 
obligations  of  a  borrower. 

(o)  “Loan”  means  any  financial 
obligation,  including,  but  not  limited  to, 
bonds,  debentures,  notes,  or  other 
financial  debt  instruments. 

(p)  “Commitment  to  guarantee”  means 
a  document  executed  by  the  Secretary, 
that  sets  forth,  specifically,  or  by 
reference  to  the  terms  and  conditions 
under  which  the  Secretary  will 
subsequently  issue  a  loan  guarantee. 

(q)  “Cooperative  agreement”  means 
an  executed  written  agreement 
reflecting  an  assistance  relationship 
between  DOE  and  an  assistance 
recipient  in  which  substantial 
involvement  is  anticipated  between 
DOE  and  the  assistance  recipient  during 
the  performance  of  the  activity 
described  in  the  cooperative  agreement 

(r)  “Direct  Ioeui”  means  a  loan  of 
funds  by  the  Secretary  to  an  adversely 
impacted  political  subdivision,  or  Indian 
tribe  for  financing  essential  commimity 
development  as  defined  in  paragraph 
(w)  of  this  section. 

(s)  “Management  grant”  means  a 
grant  of  Federal  funds  to  a  political 
subdivision,  or  Indian  tribe,  as 
appropriate,  for  the  purpose  of 
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supporting  the  implementation  of  a 
detailed  program  of  action  to  prevent  or 
mitigate  the  adverse  impacts  of  an 
approved  demonstration  facility  and  for 
establishing  related  management 
expertise. 

(t)  "Planning  assessment  grant” 
means  a  grant  of  Federal  funds  to  a 
Governor  of  a  state,  or  Indian  tribe,  as 
appropriate,  for  assessing  social  and 
economic  impacts  of  a  proposed 
demonstration  facility  and  identifying 
any  essential  mitigathig  measures. 

(u)  “Adverse  impact”  means  the 
actual  or  anticipated  requirement  for 
essential  commimity  development 
necessitated  by  the  siting,  construction 
and  operation  of  the  alternative  fuel 
demonstration  facility  within  the 
jurisdiction  of  a  state,  political 
subdivision  or  Indian  tribe  or  adjacent 
thereto,  and  the  lack  of  capability  by 
such  affected  state,  political  sub^vision 
or  Indian  tribe,  as  appropriate,  to 
finance  such  essential  community 
development  from  tax  revenues.  Federal 
or  state  financial  assistance  or  other 
sources. 

(v)  "Equitable  assistance  sharing” 
means  the  sharing  of  community  impact 
assistance;  which  may  be  provided 
under  this  regulation,  by  more  than  one 
state,  political  subdivision,  or  Indian 
tribe  adversely  impacted  by  the  siting, 
construction  and  operation  of  a 
demonstration  facility. 

(w)  “Essential  community 
development”  means  additional 
community  development,  including 
public  facilities,  housing,  and 
transportation  required  from  rapid, 
energy-related  population  growth 
resulting  from  die  construction  and 
operation  of  demonstration  facility  in 
the  affected  communities. 

(x)  "Public  facility”  means  a  facility 
constructed,  renovated  or  expanded 
with  public  funds  provided  by  a  state, 
political  subdivision,  or  Indian  tribes. 

For  the  purpose  of  this  regulation,  the 
term  pubjic  facility  includes,  but  is  not 
limited  to.  the  following  facilities  which 
will  not  serve  as  industrial  facilities: 

(1)  Education 

(2)  Environmental  protection 

(3)  Health  care 

(4)  Public  safety  and  law  enforcement 

(5)  Recreation 

(6)  Transportation 

(7)  Public  utilities 

(y)  “Default”  means  the  failure  of  a 
borrower  to  make  payments  of  principal 
and  interest  on  a  loan  guaranteed  by  the 
Federal  Government  or  on  a  direct  loan 
by  the  Federal  Government  for  financing 
essential  community  development 
within  the  time  period  specified  in  the 
loan  agreement,  or  the  failure  of  the 
borrower  to  comply  with  material  terms 


or  conditions  as  specified  in  the  loan 
guarantee  or  in  the  direct  loan 
agreement.  * 

(z)  “Ovemm  costs”  mean  any  cost 
that  exceeds  the  total  estimated  costs  of 
the  demonstration  facility  as  specified  in 
the  initial  guarantee  agreement. 

(aa)  “Secretary”  means  the  Secretary 
of  Energy  or  designee. 

(bb)  “State”  meems  any  state  of  the 
United  States,  the  District  of  Coliunbia, 
the  Commonwealth  of  Puerto  Rico, 
Guam,  the  Virgin  Islands,  American 
Samoa,  or  any  territory  or  possession  of 
the  United  States. 

(cc)  “United  States”  means  the 
several  states,  the  Coimnonwealth  of 
Puerto  Rico,  the  Virgin  Islands,  Guam, 
and  American  Samoa. 

(dd)  “Disadvantaged  business 
concern”  meaiis  a  concern  which  is  at 
least  51  per  centiun  owned  by  one  or 
more  socially  and  economically 
disadvantaged  individuals  (as  defined  in 
Pub.  L.  95-507). 

§  796.4  Program  management 

Program  management  responsibility 
for  financial  assistance  awarded  under 
this  regulation  and  under  the  applicable 
appendix(ces]  to  this  regulation  has 
been  assigned  to  the  Office  of  Resource 
Applications,  except  in  the  areas  of 
biomass  and  municipal  or  industrial 
wastes  which  are  currently  being 
administered  by  the  Office  of 
Conservation  and  Solar  Energy. 

§  796.5  Financial  assistance— general. 

The  Secretary,  with  due  regard  for  the 
need  for  competition,  may  enter  into 
financial  assistance  agreements  for 
demonstration  facilities  to  promote  the 
conversion  of  domestic  coal,  oil  shale, 
biomass,  and  other  domestic  resources 
into  alternative  fuels.  Such  assistance 
may  be  in  the  form  of  loan  guarantees  or 
cooperative  agreements  in  the  case  of  a 
modular  size  oil  shale  facility(ies). 

§  796.6  Citizenship  requirements. 

An  applicant  for  financial  assistance 
under  this  regulation  must  be  a  citizen 
or  a  national  of  the  United  States.  An 
individual,  firm,  corporation,.company, 
partnership,  association,- society,  trust 
joint  venture,  joint  stock  company,  or 
other  non-Federal  entity  shall  not  be 
deemed  to  be  a  citizen  or  national  of  the 
United  States  unless  the  Secretary 
determines  that  such  applicant 
satisfactorily  meets  all  the  requirements 
of  Section  2  of.  the  Shipping  Act  of  1916 
(46  U.S.C.  802)  for  determining  such 
citizenship,  except  that  the  provisions  in 
such  Section  2(a)  concerning  (a)  the 
citizenship  of  officers  pr  directors  of  a 
corporation,  and  (b)  the  equity  required 
to  be  owned  in  the  case  of  a  corporation. 


association,  partnership,  or  firm 
operating  a  vessel  in  the  coastwise  trade 
shall  not  be  applicable.  The  Secretary, 
in  consultation  with  the  Secretary  of 
State,  may  waive  such  requirements  in 
the  case  of  a  corporation,  association, 
partnership,  or  finn  in  which  controlling 
interest  is  owned  by  citizens  of 
countries  that  are  participants  in  the 
International  Energy  Agreement 

S  796.7  Guidelines  for  selection  of  loan 
guarantee  applications. 

(a)  A  loan  guarantee  shall  be  issued 
after  competition  among  all  applicants 
proposing  similar  demonstrations  to  the 
extent  feasible.  It  is  the  intention  of  the 
DOE  to  consider  all  aspects  of  the 
application,  including  ffie  impact  of  a 
specific  guarantee  on  competition  and 
concentration  in  the  production  of 
energy;  the  resources  available;  status  of 
regulatory  proceeding,  if  applicable: 
labor  availability;  technology 
application;  financial  strucfrire;  project 
economics;  borrower’s  equity; 
repayment  assurance:  collateral 
pledged;  environmental  and 
socioeconomic  factors;  the  application’s 
achievement  of  the  goals  and  objectives 
of  the  demonstration  program;  and  other 
competitive  evaluation  and  selection 
criteria  set  forth  in  subsequent 
appendices  or  solicitation 
announcements  made  under  this 
regulation. 

(b)  It  is  DOE  policy  to  encourage  and 
maximize  open  and  fair  competition  in 
the  selection  of  loan  guarantee 
applications  under  AFDP.  DOE  will  use 
two  basic  procedures  to  accomplish 
competitive  selection: 

(1)  Solicitation  for  loan  guarantee 
applications  as  described  in  paragraph 

(c)  of  this  section; 

(2)  Other  competitive  procedures  as 
specified  in  paragraph  (d)  of  this 
section. 

(c)  DOE  will  follow  the  basic  steps 
described  in  this  paragraph  to  receive, 
evaluate,  and  select  loan  guarantee 
applications  imder  a  solicitation 
procedure. 

(1)  Solicitation  Announcement.  DOE 
will  publish  an  Armoimcement  in  the 
Federal  Register  soliciting  applications 
for  loan  guarantees.  A  synopsis  of  the 
Announcement  will  also  be  published 
simultaneously  in  the  Commerce 
Business  Daily.  In  addition,  copies  of 
the  Announcement  will  be  mailed  to  any 
person  known  to  DOE  to  be  interested  in 
responding  to  such  a  Solicitation 
aimouncement.  The  Solicitation 
Announcement  will  contain  the 
following  information: 

(i)  A  brief  description  of  the  size  and 
type  of  projects  for  which  loan 
guarantee  applications  are  solicited: 
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(ii)  The  time  period  during  which 
responses  to  the  solicitation  may  be 
filed; 

(iii)  The  name  and  address  of  the  DOE 
representative  who  may  be  contacted  to 
receive  further  information  and  a  copy 
of  the  solicitation; 

(iv)  Such  other  information  as 
determined  by  DOE  to  be  relevant  to  the 
Solicitation  Announcement. 

(2)  Application  processing.  DOE  will 
process  applications  received  in 
response  to  a  Solicitation 
Announcement  in  accordance  with  the 
provisions  of  §  796.40  “Application 
processing  for  a  loan  guarantee  for  a 
demonstration  facility,'’  of  this 
regulation. 

(3)  Evaluation  of  application.  When 
the  anticipated  total  cost  of  individual 
projects  of  the  type  specified  in  the 
Solicitation  Annoimcement  are 
estimated  by  DOE  to  exceed  $50  million, 
application  evaluation  will  be  conducted 
by  a  specially  constituted  board  which 
will  use  the  appropriate  procedures 
specified  in  the  Source  Evaluation  Board 
Handbook  (Procurement  Regulation 
Handbook  No.  1, 44  FR  6038,  January  30, 
1979).  When  the  anticipated  total  cost  of 
projects  is  less  than  million, 
applications  will  be  evaluated  by  a 
panel  appointed  by  the  appropriate 
Assistant  Secretary.  The  panel  will 
utilize  procedures  similar  to  those 
specified  in  DOE  procurement 
regulations  for  source  evaluation  panels. 
Regardless  of  whether  a  board  or  panel 
is  used,  each  application  shall  receive 
an  impartial,  equitable,  and  thorough 
evaluation. 

(4)  Application  selection.  The  formal 
body  specified  in  the  preceding 
paragraph(c)(3)  will  rank  the 
applications  in  order  of  preference  and 
forward  the  ranking  to  the  selecting 
official.  If  the  total  cost  of  each 
individual  project  from  which  the 
selection  is  to  be  made  is  $50  million  or 
less  per  project,  then  the  selection 
official  shall  be  the  appropriate 
Assistant  Secretary  or  designated 
representative.  If  the  total  cost  exceeds 
$50  million,  then  the  selecting  official 
shall  be  the  Secretary  or  designated 
representative.  No  application  selection 
shall  be  final  until  the  procedures 
specified  in  §  796.40  of  this  regulation 
have  been  fully  met. 

(d)  Whenever  the  solicitation 
procedures  described  in  paragraph  (c)  of 
this  section  do  not  fully  meet  the 
requirements  of  a  particiilar  technology 
to  be  demonstrated  under  AFDP,  then 
DOE  will  specify  alternative  competitive 
procedures  designed  for  such  purpose. 
These  procedures  will  be  implemented 
by  appendix(ces)  to  this  regulation  and 
will  be  specific  with  regard  to  both  the 


technology  to  be  employed  and  the 
method  of  solicitation,  evaluation,  and 
award  of  loan  guarantees  to  be  used. 

(e)  Unsolicited  applications.  Although 
it  is  DOE  policy  to  solicit  applications 
(as  specified  in  paragraph  (c)  of  this 
section],  or  use  other  competitive 
procedures  (as  specified  in  paragraph 
(d)  of  this  section),  DOE  also  allows 
innovative  imsolicited  applications  to  be 
presented  to  DOE  for  consideration.  An 
unsolicited  application  should  fall 
within  the  tec^ologies  to  be 
demonstrated  under  AFDP  and  meet  the 
objectives  and  requirements  set  forth  in 
this  regulation  and  applicable 
appen^x(ces)  to  this  regulation. 
Unsolicited  applications  shall  be 
awarded  in  accordance  with  the 
provisions  of  paragraph  (c)(4)  of  this 
section.  The  following  guidelines  for 
imsolicited  applications  should  be 
considered  by  any  potential  applicant: 

(1)  Advance  consultation. 
Organizations  or  individuals  who  are 
interested  in  submitting  an  unsolicited 
application  are  encouraged,  before 
expending  extensive  efforts  in  preparing 
a  detailed  unsolicited  application  or 
submitting  any  proprietary  information 
to  the  Government,  to  make  preliminary 
inquiries  of  DOE  program  st^  as  to  the 
general  interest  in  the  type  of 
demonstration  project  contemplated. 

(2)  An  Unsolicited  Application 
received  when  a  DOE  solicitation  is 
anticipated.  If  DOE  has  planned  the 
solicitation  of  applications  for  the 
demonstration  of  a  particular  energy 
technology  under  AH}?  and  an 
unsolicited  application  is  received  on 
that  particular  energy  technology,  the 
Secretary  will  reject  such  unsolicited 
application  and  advise  the  applicant  to 
file  the  application  in  response  to  the 
Solicitation  Announcement. 

(3)  Submission  point  AU  unsolicited 
proposals  for  new  or  renewals  of 
financial  assistance  awards  will  be 
submitted  to  DOE,  Office  of  Resource 
Applications,  12th  and  Pennsylvania 
Avenue,  N.W.,  Room  3400,  Washington, 
D.C.  20461, 

(4)  Proprietary  data.  Unsolicited 
applications  may  include  data  which  the 
applicant  does  not  want  disclosed  for 
purposes  other  than  the  evaluation  of 
the  application.  (See  §  796.31  (c),  (d),  (e) 
and  (f)  of  this  regulation.) 

§  796.8  Projects  utilizing  Federal  leases. 

(a)  The  Secretary  shall  inform  the 
appropriate  supervisor  of  the 
Department  of  Interior  (DOI)  (as  defined 
in  30  CFR  211.2(x),  221.2(c)  and  231.2(c)) 
or  other  appropriate  DOI  office  with 
supervisory  authority  over  operations 
and  production  (as  defined  in 
Subchapters  P  and  Q  of  25  CFR)  when  a 


loan  guarantee  is  approved  involving  a 
Federal  lease,  in  order  to  provide  for 
future  coordination  of  the  loan 
guarantee  program  and  DOI  Federal 
lease  administration. 

(b)  Under  43  CFR.  Parts  3100  and  3500; 
30  CFR,  Parts  211,  221,  and  231; 
Subchapters  P  and  Q  of  25  CFR,  and 
under  existing  oil  shale  leases  issued  by 
DOI,  a  lessee  may  apply  for  suspension 
of  operations  or  production,  or  both  (or 
for  relief  from  any  drilling  or  producing 
requirements]  under  a  Federal  lease. 
When  a  loan  guarantee  has  been  issued 
under  this  regiilation  for  a  project  to  be 
conducted  by  a  borrower  who  is  a 
lessee  under  the  above  cited  regulations 
or  under  an  oil  shale  lease,  the  borrower 
shall  submit  any  such  suspension 
application  to  the  Secretary  together 
with  a  statement  setting  forth  complete 
information  showing  the  effect  of  such 
suspension  on  the  borrower’s  ability  to 
comply  with  terms  and  conditions  set 
forth  in  the  loan  agreement  The 
Secretary  will  notify  the  borrower  in 
those  situations  when  approval  of  the 
suspension  application  might  cause 
default  by  the  borrower.  Except  in  cases 
where  potential  environmental  safety  or. 
if  applicable,  reservoir  damage  is 
imminent  the  borrower  shall  obtain  the 
Secretary's  approval  prior  to  submitting 
a  suspension  application  to  the  DOI 
supervisor  or  other  appropriate  DOI 
office  with  supervisory  authority  over 
operations  and  production. 

(c)  Federal  leases  issued  by  DOI  may 
provide  for  the  readjustment  of  lease  * 
terms  and  conditions  at  stated  intervals. 
When  a  guarantee  under  this  regulation 
has  been  issued  for  a  loan  on  a  project 
to  be  conducted  by  a  borrower  who  is  a 
lessee,  and  the  borrower  files  an 
objection  to  any  proposed  readjustment 
with  a  DOI  authorized  officer  (as 
defined  in  43  CFR  3000.0-5(f)),  or  other 
appropriate  DOI  officer  with  jurisdiction 
over  leased  lands  (as  defined  in 
Subchapters  P  and  Q  of  25  CFR),  a  copy 
of  the  objection  shall  be  submitted 
concurrently  by  the  borrower  to  the 
Secretary.  The  Secretary  shall  forward  a 
copy  of  ^e  objection  to  those  lenders 
concerned,  and  shall  consult  with  the 
authorized  officer  or  appropriate  office 
of  DOI  having  jurisdiction  over  leased 
lands  regarding  any  final  action  that 
might  terminate  the  lease.  The  Secretary 
shall  prepare  an  assessment  on  the 
effect  of  the  proposed  readjustment  of 
lease  terms  and  conditions  that  would 
substantially  limit  the  borrower’s  ability 
to  comply  with  the  terms  and  conditions 
set  fbrth  in  the  loan  agreement.  The 
Secretary  shall  forward  the  assessment 
in  writing  to  the  authorized  officer  or 
other  appropriate  officer  of  DOI  having 
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jurisdiction  over  leased  lands,  and  the 
supervisor  or  other  appropriate  officer  of 
DOI  having  jurisdiction  over  leased 
lands,  and  the  supervisor  or  other 
appropriate  officer  of  DOI  with 
supervisory  authority  over  operations 
and  production. 

(d)  Upon  receipt  by  the  lessee 
(borrower)  of  notice  of  a  proposed 
cancellation  of  •  lease  by  the  Secretary 
of  Interior,  authorized  officer,  or  other 
appropriate  officer  of  DOI  with 
jurisdiction  over  leased  lands,  the  lessee 
will  provide  the  Secretary  and  the 
lender  with  notice  of  such  proposed 
action.  Upon  receipt  of  such  notice  the 
Secretary  will  consult  with  the 
authorized  officer  of  DOI  to  determine 
whether  the  public  interest  can  best  be 
served  by  an  acceptable  alternative 
agreement 

§  796.9  Project  costs. 

(а)  The  cost  elements  set  forth  in  this 
section  are  for  the  purpose  of  illustrating 
the  manner  by  which  the  construction, 
startup,  and  related  costs  of  the  project 
may  be  determined.  It  is  expected  that 
the  costs  will  be  accumulated  in 
accordance  with  generally  accepted 
accoimting  principles  and  practices  that 
are  consistently  applied,  lliose 
reasonable  and  customary  costs  that  are 
paid,  expected  to  be  paid,  and  which  are 
directly  related  to  the  project  shall  be 
used  to  estimate  the  total  cost  (i.e., 
construction,  startup,  and  related  costs) 
for  a  demonstration  facility.  These  costs 
may  include,  but  are  not  limited  to: 

(1)  Financial  and  legal  services  costs, 
including  professional  services  and  fees 
necessary  to  obtain  licenses,  permits 
and  to  prepare  environmental  reports 
and  data; 

(2)  Research,  exploration  or 
development  costs,  only  to  the  extent 
necessary  to  complete  the  project; 

(3)  Interest  costs  and  other  normal 
charges  affixed  by  lenders; 

(4)  Costs  of  acquisition  or  rental  of 
real  property,  including  engineering  fees, 
surveys,  title  insiirance,  recording  fees, 
and  legal  fees  incurred  in  connection 
with  land  acquisition  or  rental,  site 
improvements,  site  restoration,  and 
abandonment  costs,  access  roads  and 
fencing; 

(5)  Necessary  and  appropriate 
insurance  and  bonds  of  all  types; 

(б)  Engineering,  architectural,  legal 
and  bond  fees,  and  instance  paid  in 
connection  with  construction  of 
demonstration  facility;  and  materials, 
labor,  services,  travel  and  transportation 
for  facility  construction,  startup,  and 
tests;  and  costs  for  the  purchase  of  flood 
insurance  when  it  is  required; 

(7)  Equipment  purchase  and  startup 
testing; 


(8)  A  reasonable  contingency  reserve 
to  cover  the  possibility  of  cost  increases 
during  the  processing  of  the  application 
and  during  construction; 

(9)  Costs  to  provide  original  safety 
and  environmental  protection 
equipment,  facilities,  and  services; 

(10)  Employees’  salaries,  wages, 
consultant’s  fees,  and  other  operating 
expenses  associated  with  the 
demonstration  plant  startup; 

(11)  Where  applicable,  fees  for 
royalties  and  licenses  negotiated 
through  ’’arms  length”  transactions  that 
relate  to  the  construction  phase  of  the 
project; 

(12)  Cost  of  any  current  assets  directly 
related  to  the  project,  including  cash 
reserves,  and  other  forms  of  working 
capital; 

(13)  Other  operating  expenses 
associated  with  the  demonstration  plant 
startup; 

(14)  Costs  of  data  gathering  (technical, 
environmental,  economic  and 
socioeconomic  impacts)  and 
preservation; 

(15)  Costs  of  community  impact 
assistance  (planning  and  essential 
commimity  development  costs  directly 
resulting  from  the  siting,  construction, 
and  operation  of  the  proposed 
demonstration  facility)  to  the  extent  that 
such  community  impact  assistance  is  to 
be  provided  by  the  applicant  obtaining 
Federal  funds  for  its  demonstration 
facility; 

(16)  Other  necessary  and  reasonable 
costs. 

(b)  Costs  that  are  not  considered  as 
allowable  project  costs  include  the 
following: 

(1)  Fees  and  commissions  charged  to 
the  borrower,  including  finder  fees,  for 
obtaining  Federal  funds; 

(2)  Parent  corporation’s  general  and 
administrative  expenses,  and  other 
parent  corporation  assessments, 
including  company  organizational 
expenses; 

(3)  Goodwill,  franchises,  trade,  or 
brand  name  costs; 

(4)  Dividends  and  profit  sharing  to 
stockholders,  employees,  and  officers; 

(5)  Amoimts  expended  for  facilities 
and  equipment  used  in  the  extraction  of 
miner^s  other  than  coal  or  shale.  In  the 
case  of  coal,  inclusion  of  costs  for 
material  and  equipment  used  iir 
extraction  may  only  be  included  to  the 
extent  that  the  Secretary  determines 
that  the  coal  is  to  be  converted  into 
alternative  fuels  by  the  demonstration 
facility; 

(6)  Costs  that  are  excessive  or  are  not 
directly  required  to  carry  out  the  project 
as  determined  by  the  Secretary; 

(7)  Operating  expenses  incurred  after 
startup. 


(c)  The  Secretary  may  audit  any  or  all 
cost  elements  included  by  the  applicant 
in  the  estimated  project  cost  and 
reserves  the  right  to  exclude  or  reduce 
the  amount  of  any  allowable  project 
cost  which  the  Secretary  determines  to 
be  unnecessary  or  excessive.  The 
applicant  shall  make  available  records 
and  other  data  necessary  to  permit  the 
Secretary  to  carry  out  such  review.  In 
carrying  out  this  responsibility,  the 
Secretary  may  utilize  employees  of 
Federal  agencies  or  may  direct  the 
borrower  to  submit  to  a  review 
performed  by  an  independent  public 
accoimtant  or  other  competent 
authority. 

§  796.10  Demonstration  facility 
requirements  and  conditions. 

A  guarantee  or  a  commitment  to 
guarantee  a  loan  or  cooperative 
agreement  may  be  made  only  if  the 
following  demonstration  facility 
requirements  and  conditions  are  met  as 
determined  by  the  Secretary: 

(a)  The  project  will  be  in  conformance 
with  established  environmental 
regulations.  The  issuance  of  a  guarantee 
under  this  regrilation  is  subject  to  the 
provisions  of  the  National 
Environmental  Policy  Act  of  1969 
(NEPA)  (42  U.S.C.  4321  et.  seq..  Pub.  L. 
91>190)  and  applicable  regulations,  rules 
and  guidelines  implementing  NEPA. 
NEPA  requires  the  identiHcation  and 
environmental  review  of  “major  Federal 
actions  significantly  affecting  the  quality 
of  the  human  environment”  The 
environmental  review  to  be  performed 
by  an  applicant  will  also  include  an 
analysis  of  the  environmental  impacts 
associated  with  any  essential 
community  development  to  be  assisted 
pursuant  to  Subpart  F,  “Community 
Impact  Assistance,”  of  this  regulation. 

(b)  In  addition  to  generally  applicable 
criteria  used  to  determine  the  proper 
scope  of  environmental  review  to  be 
accorded  individual  applications,  DOE 
shall  review  and  consider  the 
environmental  impacts  associated  with 
the  commercial  operation  of  the  project 
throughout  its  useful  life.  Such 
considerations  shall  be  carried  out  even 
where  the  proposed  guarantee  may  be 
limited  to  only  a  smaU  or  preliminary 
segment  of  the  entire  commercial 
project  Any  specific  actions  under  a 
guarantee,  such  as  approval  of  a 
disbursement  shall  not  be  made  unless 
the  applicable  requirements  of  the  NEPA 
and  the  DOE  regulations  implementing 
NEPA  have  been  met 

(c)  The  project  will  conform  with  the 
provisions  of  Executive  Orders  11988 — 
Floodplain  Management  and  11990 — 
Protection  of  Wedands,  and  with  DOB 
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regulations  10  CFR 1022. 44  FR 12594, 
March  7, 1979. 

(d)  The  project  is  considered  to  be 
technically  and  economically  feasible, 
and  environmentally  acceptable. 

(e)  Any  affected  Indian  tribe(s)  has 
been  involved  in  the  planning  of  the 
project  to  the  extent  that  the 
demonstration  facility  would  be  located 
on  Indian  tribe(s)  lands,  or  where  a 
substantial  portion  of  the  feedstock  for  a 
facility  is  to  be  obtained  pursuant  to  an 
agreement  with  an  Indian  tribe. 

(f)  There  is  sufficient  evidence  that 
the  applicant  will  initiate  and  complete 
the  project  in  a  timely,  efficient,  and 
acceptable  manner. 

(g)  The  project  will  be  built  and 
operated  in  the  United  States. 

(h)  The  project  is  not  for  the 
manufacture  of  component  parts  for 
demonstration  facilities  eligible  for 
assistance  under  this  regulation. 

§  796. 1 1  Guarantee  requirements  and 
conditions. 

(а)  In  addition  to  meeting  the  ‘ 
requirements  set  forth  in  $  796.5, 
“Financial  assistance — general,”  a 
guarantee  for  a  loan  for  a  demonstration 
facility  shall  be  made  only  if  the 
following  requirements  and  conditions 
are  met  as  determined  by  the  Secretary: 

(1)  The  Secretary  Hnds  that  other 
methods  of  financing  the  demonstration 
facility  are  not  reasonably  available  to 
the  applicant: 

(2)  The  amoimt  of  a  loan  guarantee  for 
any  demonstration  facility  shall  not 
exceed  75  percent  of  the  estimated 
construction,  startup,  and  related  costs 
for  such  facility:  where  only  a  partial 
guarantee  is  made  by  the  Secretary,  the 
guarantee  agreement  and  underlying 
loan  agreement  will  include  adequate 
provisions  regarding  the  rights,  interests, 
and  responsibilities  of  the  parties  in  the 
event  of  a  default,  and  disposition  of 
any  receipts  obtained  after  liquidation; 

(3)  Full  repayment  of  the  guaranteed 
loan  is  to  be  made  over  the  lesser  of  20 
years,  or  a  period  equal  to  90  percent  of 
the  expected  average  useful  economic 
life  of  the  project’s  major  physical 
assets.  In  calculating  such  period  the 
Secretary  shall  utilize  generally 
accepted  accounting  principles  and 
practices; 

(4)  The  amount  of  the  loan 
guaranteed,  when  combined  with  other 
funds  available  to  the  applicant,  will  be 
sufficient  to  carry  out  the  project, 
including  adequate  contingency  funds; 

(5)  There  is  a  reasonable  assurance  of 
repayment  of  principal  and  interest  of 
the  loan  by  the  borrower; 

(б)  The  project  assets  and  other 
collateral  or  surety  as  determined  by  the 
Secretary  to  be  necessary  are  pledged 


by  the  borrower  as  security  for  the 
repayment  of  the  loan; 

(7)  The  guarantee  agreement  or 
related  documents  include  the  following 
provisions  with  respect  to  patents, 
technology  and  other  proprietary  rights: 

(ij  Detailed  terms  and  conditions  as 
the  Secretary  deems  appropriate  to 
protect  the  interests  of  die  United  States 
in  the  case  of  default  and  to  have 
available  all  the  patents  and  technology 
necessary  for  any  person  selected 
including,  but  not  limited  to  the 
Secretary,  to  complete  and  operate  the 
defaulting  project; 

(ii)  A  requirement  that  patents, 
technology,  and  other  proprietary  rights 
which  are  necessary  for  the  construction 
and  operation  of  the  demonstration 
facility  are  reasonably  available  for  use 
by  others  (e.g..  United  States 
Government  or  other  parties  designated 
by  the  United  States  Government)  on 
equitable  terms; 

(iii)  A  requirement  that  patents, 
including  any  inventions  for  which  a 
waiver  was  made  by  the  Secretary 
under  Section  9  of  the  Act  and  technolgy 
resulting  from  the  demonstration 
facility,  shall  be  treated  as  project 
assets  of  such  facility:  and 

(iv)  A  requirement  that  inventions 
conceived  or  first  actually  reduced  to 
practice  in  the  course  of  or  under  a 
guarantee,  title  to  which  is  vested  in  the 
United  States,  shall  not  be  treated  as 
project  assets  for  disposal  purposes 
unless  the  Secretary  determines  in 
writing  that  it  is  in  the  best  interests  of 
the  United  States  to  treat  them  as 
project  assets. 

(8)  The  loan  guaranteed  bears  an 
interest  rate,  determined  by  the 
Secretary  in  consultation  with  the 
Secretary  of  Treasury,  to  be  reasonable 
taking  into  account  ffie  range  of  interest 
rates  prevailing  in  the  private  sector  for 
similar  government  guaranteed 
obligations  of  comparable  risk. 

(9)  Any  loan  for  the  project  which  is 
not  part  of  the  guaranteed  loan  is 
subordinate  to  the  guaranteed  loan,  and 
the  guaranteed  loan  is  in  a  first  lien 
position  regarding  all  assets  of  the 
project  and  all  collateral  security 
pledged.  However,  if  any  of  the  assets 
offered  by  the  borrower  as  collateral 
security  for  the  guarantee  are  subject  to 
prior  financing  liens  by  other  creditors. 
DOE  will  require  that  such  prior  lien 
creditors  be  removed  or  an  acceptable 
legal  arrangement  be  made  with  such 
prior  lien  creditors  where  DOE  will  be 
protected  in  the  event  of  default.  An 
arrangement  of  this  nature  must  be  in 
the  form  of  written  agreement  between 
DOE  and  the  prior  lien  creditors,  and 
provide  the  following  conditions: 


(i)  Ample  notice  of  default  and 
collateral  security  sale; 

(ii)  A  plan  of  liquidation  offering 
mutual  protection  to  DOE  and  other 
creditors;  and 

(iii)  An  option  on  the  part  of  DOE, 
which  would  be  assignable  to  a  third 
party,  to  have  the  first  lien  debt  payable 
according  to  the  original  installment 
terms  (even  after  default)  if  the  project 
operation  is  undertaken  by  DOE  or  an 
acceptable  third  party,  or  on  behalf  of  or 
through  DOE. 

(10)  The  loan  guarantee  agreement 
provides  that  the  Secretary  shall,  after  a 
period  of  not  less  than  10  years  from  the 
date  of  such  agreement,  taking  into 
consideration  whether  the  Government’s 
needs  for  information  to  be  derived  from 
the  project  have  been  substantially  met, 
and  whether  the  project  is  capable  of 
commercial  operation,  determine  the 
feasibility  and  advisability  of 
terminating  the  Federal  participation  in 
the  demonstration  facility.  In  the  event 
that  a  decision  for  termination  is  made, 
the  borrower,  upon  notification  by  the 
Secretary,  has  not  less  than  two  and  not 
more  than  three  years  to  arrange  for 
alternative  financing.  At  the  expiration 
of  the  designated  period  of  time,  if  the 
borrower  has  been  unable  to  secure 
alternative  financing,  the  Secretary  shall 
charge  the  borrower  an  additional  fee  of 
one  percent  per  annum  on  the  remaining 
principal  to  which  the  Federal  guarantee 
applies,  and  the  guarantee  shall  remain 
in  full  force  and  effect. 

(11)  When  a  lender  holds  a 
guaranteed  and  a  nonguaranteed  portion 
of  a  loan,  payments  of  principal  or 
interest  made  by  the  borrower,  shall  be 
applied  by  the  lender  to  reduce  the 
guaranteed  and  nonguaranteed  portions 
of  the  loan  on  a  proportionate  basis. 

(12)  The  borrower  agrees  that  no 
change  of  project  ownership  or  financing 
arrangement  will  occur  without  prior 
written  consent  of  the  Secretary. 

(13)  There  is  satisfactory  evidence 
that  the  applicant  is  willing,  competent 
and  capable  of  performing  the  terms  and 
conditions  of  the  loan. 

(14)  The  lender  agrees  not  to 
accelerate  payment  of  the  borrower’s 
indebtedness,  except  as  maybe 
otherwise  permitted  in  the  guarantee 
agreement. 

(15)  ’The  borrower  and  lender  agree 
that  provisions  for  servicing  the  loan 
and  monitoring  the  project  are  to  be 
provided  fcr  by  the  lender  or  other 
parties  satisfactory  to  the  Secretary. 

(16)  The  guarantee  agreement  or 
related  documents  identify  those  items 
of  information  which  the  borrower  will 
make  available  to  the  Secretary  for 
public  dissemination. 
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(17)  The  applicant  (borrower)  agrees 
to  comply  with  the  Flood  Disaster 
Protection  Act  of  1973  (Pub.  L  92-234). 

(18)  Wages  and  rates  to  be  paid  to 
laborers  and  merchants  employed  by 
contractors  or  subcontractors  in  the 
performance  of  construction  work  are 
not  less  than  those  prevailing  on  similar 
construction  in  the  locality  as 
determined  by  the  Secretary  of  Labor  in 
accordance  with  the  Davis-Bacon  Act, 
as  amended  (40  U.S.C.  276a-5). 

(19)  The  borrower  agrees  to  carry  out 
an  acceptable  plan  for  small  business 
concerns  and  disadvantaged  business 
concerns  to  participate  in  the  project  to 
the  optimum  extent  feasible,  consistent 
with  the  size  and  nature  of  each  project. 

(20)  The  borrower  agrees  not  to 
undertake  any  work  in  connection  with 
the  project  for  another  Federal  agency 
without  the  Secretary’s  written 
approval. 

(21)  In  the  event  that  the  indebtedness 
to  be  guaranteed  pays  interest  which  is 
excluded  from  the  gross  income  of  the 
holder  pursuant  to  the  provisions  of  the 
Internal  Revenue  Code  of  1954,  as 
amended,  the  debt  will  not  be 
guaranteed  by  the  Secretary  unless  the 
purchaser/holder  of  the  debt  is  the 
Federal  Financing  Bank. 

(b)  Where  the  cost  of  a  demonstration 
facility  to  be  assisted  with  a  loan 
guarantee  or  commitment  to  guarantee 
exceeds  $50  million,  the  following 
procedures  shall  be  complied  with: 

(1)  The  malcing  of  such  guarantee  is 
speciHcally  authorized  by  Congress;  or 

(2)  Both  Houses  of  Congress  pass  a 
resolution  stating  in  substance  that  they 
favor  the  making  of  such  guarantee. 

§  796.12  Loan  agreement  requirements 
and  conditions. 

In  addition  to  meeting  the 
requirements  set  forth  in  §  796.11,  "Loan 
guarantee  requirements  and  conditions,” 
a  guarantee  for  a  loan  may  be  made 
only  if  the  underlying  loan  agreement 
contains  provisions  satisfactory  to  the 
Secretary  and  which  meet  the  following 
requirements: 

(a)  A  minimum  period  of  grace  of  sixty 
days  from  the  date  a  principal  or 
interest  payment  is  due. 

(b)  Any  extension  of  time  over  this 
grace  period  by  the  lender  for  the 
making  of  any  payment  in  whole  or  in 
part  must  be  agreed  to  by  the  parties 
and  approved  by  the  Secretary. 

(c)  The  orderly  and  ratable  retirement 
of  the  loan.  This  includes  sinking  fund 
provisions,  installment  payment 
provisions,  or  other  methods  of  payment 
and  reserves.  To  the  maximum  extent 
possible,  repayment  or  provision 
therefore  shall  be  required  to  be  made  in 


equal  payments  payable  at  equal 
intervals. 

(d)  Acceptable  prepayment  and 
acceleration  proAdsions,  exercised  at  the 
option  of  the  borrower  without  penalty, 
are  included. 

(e)  An  acceptable  provision  for 
deferring  payments  of  principal  until 
income  frnm  the  project  is  sufficient  to 
meet  this  obligation. 

(f)  Such  other  terms  and  conditions 
necessary  for  the  protection  of  the 
interests  of  the  United  States. 

§  796.13  Guarantee  fees. 

Guarantee  fees  shall  be  imposed  on 
the  guaranteed  portion  of  the  loan  and 
are  computed  at  a  rate  of  one  percent 
per  annum  on  the  outstanding  principal 
balance.  Payments  of  the  guarantee  fre 
shall  be  made  at  the  time  of  the  closing 
of  the  guarantee  and  annually, 
thereafter,  or  at  other  intervals  to  be 
determined  by  the  Secretary.  The 
guarantee  fee  shall  be  collected  from  the 
lender  and  shall  be  used  for  the 
purposes  of  defraying  the  costs  of 
administration  of  AFDP.  This  guarantee 
fee  is  paid  by  the  borrower  and  may  be 
included  in  ^e  cost  of  the  project.  If 
principal  and  interest  assistance  is  in 
effect,  payments  of  this  fee  may  be 
deferred  by  the  Secretary  for  the  term  of 
the  principal  and  interest  assistance 
contract. 

§  796.14  Cooperative  agreement 
requirements  and  conditions  for  a  modular 
size  oii  shale  facility. 

(a)  In  addition  to  meeting  the 
requirements  set  forth  in  §  796.5, 
"Financial  assistance — general”,  a 
cooperative  agreement  under  this 
regulation  shall  be  awarded  only  for  a 
demonstration  facility  that  is 
determined  by  the  Secretary  to  be 
constructed  at  a  modular  size  for  the 
conversion  of  oil  shale  alternative  fuel. 

(b)  Modular  shale  oil  facilities 
supported  by  cooperative  agreements 
shall  meet  the  requirements  of  Section  8 
and  other  provisions  of  the  Act  and  also 
applicable  DOE  regidations  pertaining  to 
cooperative  agreements  (See  proposed 
DOE  assistance  regulation  for 
Cooperative  Agreement,  44  FR  20594, 
April  5, 1979).  The  cooperative 
agreement  shall  provide  for  frnancial 
assistance  for  a  portion  of  the 
construction,  startup,  and  related  costs 
as  described  in  §  796.9,  "Project  costs”, 
plus  operation  and  maintenance  costs, 
of  such  facility  provided  that: 

(1)  The  maximiun  amount  of  such 
assistance  does  not  exceed  75  percent  of 
the  estimated  project  costs,  as  well  as 
the  operation  and  maintenance  costs  of 
such  facility; 


(2)  The  receipts  from  the  sale  of  any 
products  produced  during  the  operation 
of  the  demonstration  facility  are  to  be 
used  to  offset  the  costs  incurred  in  the 
operation  and  maintenance  of  the 
facility  and  any  surplus  thereafter  shall 
be  shared  on  a  pro  rata  basis  by  DOE 
and  the  parties  to  the  cooperative 
agreement: 

(c)  The  amount  of  the  financial  • 
assistance  provided  for  by  the 
cooperative  agreement  when  combined 
with  other  funds  available  to  the 
applicant  from  other  sources,  will  be 
sufficient  to  carry  out  the  project  for 
which  the  cooperative  agreement  is 
made,  including  adequate  contingency 
funds. 

(d)  Where  the  cost  of  the 
demonstration  facility  to  be  assisted 
with  a  cooperative  agreement  exceeds 
$50  million  the  following  procedures 
shall  be  complied  with: 

(1)  The  making  of  such  cooperative 
agreement  is  specifically  authorized  by 
Congress;  or 

(2)  Both  Houses  pass  a  resolution 
stating  in  substance  that  the  Congress 
favors  the  making  of  such  cooperative 
agreement; 

(e)  After  successful  demonstration  as 
determined  by  the  Secretary,  the 
assistance  recipient  of  the  modular  size 
oil  shale  facility  may  be  eligible  for 
additional  financial  assistance  in  the 
form  of  a  loan  guarantee  for  the 
purposes  of  demonstrating  a  full-size  oil 
shale  facility.  The  assistance  recipient 
may  purchase  the  Federal  interest  in  the 
modular  size  facility  as  represented  by 
the  Federal  funds  contributed  under  the 
cooperative  agreement; 

(1)  By  means  of  a  cash  payment  to  the 
United  States,  on 

(2)  By  an  allocation  of  a  share  of  the 
products  or  sales  resulting  from  such 
expanded  operation,  as  determined  by 
the  Secretary. 

(f)  If  the  Secretary  determines  that  the 
expansion  of  such  facility  is  not 
warranted,  the  Secretary  may.  at  the 
option  of  the  assistance  recipient, 
dispose  of  the  modular-size  oil  shale 
demonstration  facility  to  the  assistance 
recipient  at  not  less  than  fair  market 
value  (as  determined  by  the  Secretary) 
as  of  the  date  of  the  disposal;  or  the 
Secretary  may  otherwise  dispose  of  the 
modular-size  facility  in  accordance  with 
applicable  provisions  of  law,  and 
distribute  the  net  proceeds  thereof,  after 
expenses  of  such  disposal,  to  the 
assistance  reicipient  in  proportion  to  the 
assistance  recipient’s  share  of  the  costs 
in  such  facility. 

(g)  A  cooperative  agreement  shall  be 
entered  into  by  the  Secretary  under  this 
regulation  only  if  the  Secretary  finds 
that  other  means  of  project  cost  funding 
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is  not  reasonably  available  to  the 
applicant. 

(h)  The  cooperative  agreement 
provides  that  the  assistance  recipient 
will  not  undertake  any  work  in 
connection  with  the  project  for  another 
Federal  agency  without  the  Secretary’s 
written  approval. 

§796.15  Principal  and  Interest  assistance 
contract. 

(a)  With  respect  to  any  loan 
guaranteed  pursuant  to  Oiis  regulation, 
the  Secretary  may  enter  into  a  principal 
and/or  interest  assistance  contract  with 
the  borrower  to  pay  the  lender,  on 
behalf  of  the  borrower,  the  principal  and 
interest  charges  that  become  due  and 
payable  on  the  unpaid  balance  of  such 
loan,  if  the  Secretary  finds  that: 

(1)  The  borrower  is  unable  to  meet 
principal  or  interest  payments  or  both; 

(2)  It  is  in  the  public  interest  to  permit 
the  borrower  to  continue  to  pursue  the 
purposes  of  the  project; 

(3)  The  probable  net  benefit  to  the 
Federal  Government  in  paying  such 
principal  or  interest  will  be  less  than 
that  which  would  result  in  the  event  of  a 
default  for  the  nonpayment  of  principal 
or  interest: 

(4)  The  amount  of  principal  or  interest 
payment  which  may  be  made  under  this 
section  will  be  no  greater  than  the 
amount  of  principal  or  interest  that  the 
borrower  is  obligated  to  pay  under  the 
loan  agreement;  and 

(5)  The  borrower  agrees  to  reimburse 
the  Secretary  for  such  payment 
(including  interest]  on  such  terms  and 
conditions  which  are  satisfactory  to  the 
Secretary  and  executes  all  written 
contracts  required  by  the  Secretary  for 
such  purpose. 

§  796. 1 6  Cost  overruns. 

(a)  At  the  discretion  of  the  Secretary, 
a  guarantee  agreement  may  be  amended 
to  increase  the  amount  of  Ae  loan 
guaranteed  in  the  event  that  the  actual 
project  cost  incurred  during  the* 
construction  and/or  startup  phase  of  the 
project  exceeds  the  original  estimated 
project  cost.  In  no  event  may  the 
guarantee  be  increased  to  cover 
overruns  that  amount  to  more  than  60 
percent  of  the  actual  overrun  costs.  All 
the  following  conditions  must  be  met  by 
the  borrower  before  the  Secretary  may 
determine  whether  to  amend  the 
guarantee  agreement  to  cover  such  cost 
overruns: 

(1)  The  Secretary  must  be  notified  as 
soon  as  overrun  is  anticipated,  along 
with  the  reasons  for  such  cost  overrun; 

(2)  The  borrower,  when  requesting 
overrun  assistance,  provides  a  revised 
expected  completion  date,  and  the 


construction  and  startup  costs  for  the 
project; 

(3)  The  borrower  submits  an 
acceptable  plan  indicating  how  the 
borrower’s  share  of  the  cost  overruns 
will  be  funded; 

(4)  The  borrower  provides  a  list  of  the 
additional  collateral,  if  any,  to  be 
pledged  for  the  increased  guarantee(s) 
to  cover  the  expected  cost  overruns;  and 

(5)  The  borrower  provides  updated 
information  on  the  project  economics  to 
indicate  that  a  reasonable  assurance  of 
repayment  of  the  guaranteed  loan 
(including  the  cost  overruns)  still  exists; 

(b)  Based  on  the  information 
submitted  by  the  borrower  and  other 
information  known  to  the  Secretary,  the 
Secretary  may  determine,  at  his/her 
discretion,  to  provide  for  the  guarantee 
of  additional  loan  funds  for  the  expected 
cost  overruns  if  the  Secretary  finds  that: 

(1)  The  continuation  of  the  project  is 
worthwhile  to  meet  AFDP  objectives 
and  is  in  the  public  interest;  or 

(2)  The  probable  net  costs  to  the 
Government  in  increasing  the  guarantee 
agreement  to  reflect  the  increase  in  the 
loan  guaranteed,  in  the  event  of  cost 
overruns,  will  be  less  than  that  which 
would  result  in  the  event  of  default. 

§796.17  Patent  and  technical  data. 

Title  to  inventions  conceived  or  first 
actually  reduced  to  practice  in  the 
course  of  or  under  any  loan  guarantee  or 
commitment  to  guarantee  or  cooperative 
agreement  authorized  by  these 
regulations  shall  vest  in  the 
Government,  except  the  Secretary  may 
waive  the  rights  of  the  Government  in 
accordance  with  Section  9  of  the  Act. 
Cooperative  agreements  and  loan 
guarantees  or  conunitments  to  guarantee 
entered  into  under  this  regulation  shall 
incorporate,  to  the  extent  appropriate, 
the  patent  provisions  contained  in 
DOE’S  regulations  on  “Patents,  Data  and 
Copyrights’’  (41  CFR  Part  9-9)  and 
appropriate  data  and  copyright 
provisions. 

§  796.18  Federal  Financing  Bank. 

(a)  The  Federal  Financing  Bank  (FFB) 
is  an  agency  operating  under  the  United 
States  Treasury  Department  which  has 
authority  to  purchase  federally 
guaranteed  debt.  Loans  guaranteed 
under  this  regulation  may  be  funded 
through  private  lenders  or  the  FFB. 
Funding  through  private  lenders  will 
have  preference,  except  in  the  following 
cases: 

(1)  Whenever  the  Secretary 
determines,  after  consultation  with  the 
Secretary  of  Treasury  and  negotiation 
with  the  private  lender,  if  any,  or 
another  private  lender  that  the  interest 
rate,  maturity,  lending  fees,  or  other 


terms  and  conditions  applicable  to  the 
borrower  do  not  reflect  the  value  of  a 
guarantee  backed  by  the  full  faith  and 
credit  of  the  United  States;  or 

(2)  The  indebtedness  to  be  guaranteed 
pays  interest  which  is  excluded  from  the 
gross  income  of  the  holder  pursuant  to 
the  provisions  of  the  Internal  Revenue 
Code  of  1954,  as  amended. 

(b)  Whenever  a  loan  is  funded  through 
the  FFB,  the  loan  will  be  serviced  in 
accordance  with  the  loan  servicing 
requirements  as  described  in  §  796.50, 
“Loan  servicing’’  of  Subpart  D  of  this 
regulation  by  parties  acceptable  to  the 
Secretary.  ’Die  cost  of  servicing  will  be 
paid  by  the  borrower.  In  addition,  the 
borrower  shall  pay  the  guarantee  fee 
directly  to  the  Secretary.  Such  fee  may 
be  included  as  a  project  cost. 

§  796. 1 9  Applicability  of  other  laws. 

Nothing  in  this  regulation  may  be 
construed  as  affecting  the  obligations  of 
any  party  to  comply  with  Federal,  state 
and  local  environmental,  land  use, 
water,  health  safety,  antitrust  laws  and 
regulations  or  to  obtain  applicable 
Federal,  state,  and  local  permits, 
licenses  and  certificates. 

§  796.20  Full  faith  and  credit  and 
incontestability. 

The  full  faith  and  credit  of  the  United 
States  is  pledged  to  the  payment  of  all 
guarantees,  issued  in  accordance  with 
this  regulation,  with  respect  to  principal 
and  interest.  Hie  guarantee  agreement 
shall  be  conclusive  evidence  that  the 
guarantee  and  the  underlying  loan 
comply  with  the  provisions  of  the  Act, 
and  this  regulation.  Such  a  guarantee 
shall  be  valid  and  incontestable  by  the 
Government,  except  for  fraud  or 
misrepresentation  by  the  holder  of  the 
loan. 

§  796.21  Deviations. 

To  the  extent  that  such  requirements 
are  not  specified  by  the  Act  or  other 
applicable  statutes,  DOE’s  Assistant 
Secretary  for  Resource  Applications 
may  authorize  deviations  on  an 
individual  application  basis  from  the 
requirements  of  the  regulation  (except 
environmental  considerations  and 
requirements)  upon  a  finding  that  such 
deviation  is  essential  to  program 
objectives  and  the  special  circumstances 
in  the  application  make  such  deviation 
clearly  in  the  best  interest  of  the 
Government.  Recommendation  for  any 
deviation  shall  be  submitted  in  writing 
to  the  Assistant  Secretary  for  Resource 
Applications.  Such  recommendations 
should  include  a  supporting  statement, 
which  indicates  briefly  the  nature  of  the 
deviation  requested  and  the  reasons 
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therefore.  This  deviation  authority  may 
not  be  redelegated. 

§  796.22  FY  80  appropriation  modification. 

(a)  Except  to  the  extent  obviated  or 
deemed  satisfied  by  legislation,  the 
procedures  established  by  these 
regiilations  shall  be  applicable. 

(b)  Pub.  L  96-126  provides 
appropriations  for  up  to  $1,500,000,000  in 
indebtedness  to  be  guaranteed  by  the 
Secretary  for  alternative  fuel  production 
facilities  and  further  deemed  that 
certain  requirements  for  Congressional 
action  pursuant  to  guarantees  made 
imder  that  appropriation  were  satisfied. 
By  virtue  of  this  language,  the 
requirements  for  Congressional  action 
specified  in  S  796.11(b)  and  §  796.40  (g), 
(h)  and  (i)  are  deemed  satisfied  and 
therefore  do  not  apply  to  guarantees 
made  under  the  appropriations  of  Pub.  L 
96-126. 

(c)  Pub.  L.  96-126  also  obviates,  for 
guarantees  for  oil  shale  facilities  issued 
under  that  appropriation,  the 
requirement  of  section  19(b)(1)  of  the 
Act  that  no  loan  guarantee  for  a  full 
sized  oil  shale  facility  shall  be  issued  by 
the  Secretary  until  after  successful 
demonstration  of  a  modular  facility. 
Therefore,  that  portion  of  §  796.14(e)  of 
this  regulation  requiring  such  modular 
demonstration  does  not  apply  to 
guarantees  made  under  the 
appropriations  of  Pub.  L.  96-126. 

§  796.23  Nondiscrimination  in  prefects 
receiving  Federai  assistance. 

All  applicants  receiving  Federal 
assistance  under  this  regulation  shall 
agree: 

(a)  Not  to  discriminate  against  any 
person  on  the  grounds  of  race,  color, 
national  origin,  sex,  handicap,  or  age  in 
the  carrying  out  or  completion  of  any 
project  where  Federal  assistance  is 
issued  under  this  regulation,  and  to 
comply  with  the  DOE 
“Nondiscrimination  in  Federally 
Assisted  Programs”  regulations 
implementing  the  Civil  Rights 
Requirements  of  Title  VI  of  the  Civil 
Rights  Act  of  1964;  Section  16  of  the 
Federal  Energy  Administration  Act  of 
1974;  Section  401  of  the  Energy 
Reorganization  Act  of  1974;  Title  IX  of 
the  Higher  Education  Amendments  of 
1972;  Section  504  of  the  Rehabilitation 
Act  of  1973;  the  Age  Discrimination  Act 
of  1975;  and  the  Civil  Rights 
Requirements  administered  pursuant  to 
the  DOE  Organization  Act; 

(b)  To  incorporate  or  cause  to  be 
incorporated  into  all  construction 
contracts  related  to  the  project  the 
provisions  prescribed  by  41  CFR  60 
pursuant  to  the  provisions  prescribed  for 
Government  contracts  by  Action  202  of 


Executive  Order  11246,  September  28, 
1965,  30  FR  12319  (regarding 
nondiscrimination  in  employment  by 
Government  contractors  and 
subcontractors);  and 

(c)  To  take  positive  efforts  to 
maximize  the  utilization  of  small  and 
disadvantaged  business  concerns  in 
connection  with  the  assistance  received. 

Subpart  B— Applications  and  General 
Filing  Instructions 

§  796.30  Applications. 

Applications  for  loan  guarantees  and 
requests  for  cooperative  agreements  for 
demonstration  facilities  shall  comply 
with  all  requirements  in  this  regulation, 
applicable  appendices  or  solicitation 
announcements  to  this  regulation.  DOE 
intends  to  issue  an  appendix(ces)  or 
solicitation  announcement  under  this 
regulation  which  will  set  forth  the 
priorities,  preferences,  competition 
techniques,  selection  and  evaluation 
criteria  to  be  considered  by  it  in 
implementing  particular  energy 
technology  demonstration  project(s). 
These  dociunents  will  also  provide  the 
potential  applicants  with  any  further 
requirements  for  information  (i.e., 
technical,  financial,  environment,  etc.)  to 
be  submitted  with  their  application  and 
the  time  period  for  submission  of  such 
application.  (See  also  §  796.7, 
“Guidelines  for  selection  of  loan 
guarantee  applications”). 

§  796.31  General  filing  instructions  for  a 
demonstration  facility. 

(a)  A  demonstration  facility  loan 
guarantee  application  and  a  request  for 
a  cooperative  agreement  shall  be  filed 
with  the  Secretary  in  accordance  with 
the  following  general  procedures: 

(1)  An  application  for  a  loan 
guarantee  or  a  request  for  a  cooperative 
agreement  for  a  demonstration  facility 
under  this  regulation  must  be  signed  by 
the  applicant  or  authorized 
representative  of  the  applicant  and  must 
be  in  such  form  and  content  as  further 
required  in  an  applicable  appendix  or 
solicitation  announcement  made  under 
this  regulation;  and 

(2)  A  guarantee  application  or  a 
request  for  a  cooperative  agreement 
shall  describe  the  demonstration  facility 
for  which  the  guarantee  is  sought  and 
shall  include  a  schedule  of  the 
construction  and  operation  of  the 
demonstration  facility  on  a  milestone 
basis  that  shall  be  utitlized  in  assessing 
disbursement  requests. 

(b)  Prior  to  DOE  requesting  the 
submission  of  loan  guarantee 
applications  for  a  specific 
demonstration  or  requests  for  a 
cooperative  agreement  for  a  modular* 


size  oil  shale  demonstration  facility, 
preliminary  discussions  may  be 
conducted  by  applicable  DOE  program 
personnel  with  appropriate  parties  who 
wish  to  obtain  information  or  advice 
regarding  eligibility  requirements  for 
compliance  with  these  regtilations  and 
the  filing  of  required  supporting 
information. 

(c)  Technical,  financial, 
environmental,  marketing  and 
management  information  maintained  by 
the  Secretary  under  this  regulation  will 
be  made  available  to  the  public  subject 
to  the  provisions  of  5  U.S.C.  552  and  18 
U.S.C.  1905  and  to  other  Government 
agencies  in  a  manner  that  will  facilitate 
its  dissemination:  Provided,  That: 

(1)  Subject  to  the  requirements  of  law, 
information  such  as  trade  secrets, 
commercial  and  financial  information, 
and  other  information  or  data 
concerning  the  demonstration  project 
that  the  applicant  or  lender  submits  to 
the  Secretary  in  writing  during  the 
preliminary  discussions  or  at  other  times 
throughout  the  duration  of  the  project, 
on  a  privileged  or  confidential  basis,  • 
will  in  accordance  with  the  DOE 
regulations  concerning  public  disclosme 
of  information  not  be  disclosed  by  DOE 
without  prior  notification  to  the 
submitter.  Any  submitter  asserting  that 
the  information  is  privileged  or 
confidential  shall  appropriately  identify 
and  mark  such  information. 

(2)  Upon  a  showing  satisfactory  to  the 
Secretary  by  any  person  that  any 
information  or  portion  thereof  obtained 
under  this  program  by  the  Secretary 
directly  or  indh^ctly  firom  such  person 
would,  if  made  public,  divulge  trade 
secrets  or  other  proprietary  infomlhtion 
of  such  person,  the  Secretary  may  not 
disclose  such  information,  and 
disclosure  thereof  will  be  punishable 
under  18  U.S.C.  1905;  and 

(3)  The  Secretary  may,  upon  request, 
provide  such  information  to  any 
delegate  of  the  Secretary  for  the  purpose 
of  carrying  out  this  Act,  and  the 
Attorney  General,  the  Secretary  of 
Agriculture,  the  Secretary  of  the  Interior, 
the  Federal  Trade  Commission,  the 
Environmental  Protection  Agency,  the 
General  Accoiinting  Office,  other 
Federal  agencies,  or  heads  of  other 
Federal  agencies,  when  necessary  to 
carry  out  their  duties  and 
responsibilities  under  these  regulations 
and  other  laws,  but  such  agencies  and 
agency  heads  may  not  release  such 
iifformation  to  the  public.  This  section  is 
not  authority  to  withhold  information 
fi'om  Congress,  or  from  any  committee  of 
Congress  upon  request  of  the  Chairman. 

(d)  Except  where  prohibited  by  other 
provisions,  information  submitted  by  the 
applicant  shall  be  updated  and 
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fumi^ed  to  die  Secretary  vdienever 
there  are  significant  changes  occurring 
during  the  period  that  DOE  is 
considering  the  guarantee  application. 

S79&,32  Supporting  information  for  a 
demonstration  facflity. 

(а)  The  lender^  if  applicable,  and 
borrower,  shall  provide  information,  as 
prescribed  by  the  Secretary  in 
applicable  appendices  and  solicitation 
documents,  to  supplement  the 
application.  The  following  items  are 
provided  to  illustrate  the  range  of 
siqiporting  information  which  may  be 
required  to  enable  the  Secretary  to 
prepare  a  recommendation  with  respect 
to  any  pending  application: 

(1)  A  full  description  of  the  scope, 
nature,  extent  milestones  and  location 
of  the  proposed  project  and  financial 
assistance  sought; 

(2)  Evidence  of  the  applicant’s 
previous  and  current  interest  in 
alternative  fuels  technology,  as  related 
to  the  application; 

(3)  A  description  of  the  project’s 
technical  and  economic  feasibility 
including  a  detailed  list  of  construction, 
startup  and  related  costs  for  the  entire 
project; 

(4)  A  description  of  the  applicanf  s 
organization,  corporate  charter,  bylaws, 
appropriate  authorizing  resolutions,  and 
when  applicable,  a  copy  of  the  business 
certificate  or  partnership  agreement; 

(5)  The  past  financial  history  of  the 
firm,  including  financial  statements  and 
projections  as  to  the  firm’s  future 
financial  status; 

(б)  Business  and  financial  interests  of 
princijial  organizations  (e.g.,  parent  and/ 
or  subsidiary)  of  the  applicant; 

(7)  A  description  of  salaries  and  other 
financial  remimeration,  including  profit 
sharing  and  stock  options,  to  be  paid  to 
principal  officers  and  principal 
employee^  of  the  applicant  who  are  or 
will  be  directly  associated  with  the 
project; 

(8)  Evidence  supporting  the 
applicant’s  ability  to  complete  the 
project  and  an  analysis  of  the  market  for 
the  product  to  be  produced  fi'om  the 
demonstration  fa^ty  and  the  relevant 
economics  justifying  the  analysis; 

(9)  A  description  of  the  management 
plan  of  operations  to  be  employed  in 
carrying  out  the  project; 

(10)  Information  covering  the 
management  experience  of  each  officer 
or  key  person  associated  with  the 
project; 

(11)  Evidence  lowing  that  the 
amount  of  the  financial  assistance, 
together  with  other  financing,  will  be 
student  to  carry  out  and  complete  tiie 
project; 


(12)  Credit  history  of  the  borrower  and 
any  principal  party  wdio  owns  or 
controls  a  five  percent  or  greater 
interest  in  the  borrower  and  its  major 
affiliates,  if  appropriate; 

(13)  A  desc^ption  of  the  intended 
sources  and  amount  of  capital,  to  be 
provided  by  the  applicant  for  the 
construction  and  initial  operation  of  the 
demonstration  facility  together  with 
evidence  of  a  commitment  fiom  the 
intended  sources  of  such  capital,  a  copy 
of  each  such  agreement,  and  evidence  of 
the  finandal  ability  of  each  source  to 
honor  its  commitment; 

(14)  A  detailed,  cash  flow  breakdown 
of  the  estimated  construction,  startup, 
and  related  costs,  plus  operating  and 
maintenance  costs,  of  the  project,  the 
amount  of  the  financial  assistance 
necessary  and  cash  flow  estimates  for 
the  first  five  years  of  project  operation; 

(15)  The  terms  and  conditions  of  the 
loan  to  be  guaranteed,  including  the 
proposed  interest  charges  and  principal 
repayment  schedule  to  the  extent  such 
information  is  known  at  the  time  of 
filing  an  application; 

(16)  A  listing  of  assets,  associated,  or 
to  be  associated,  with  the  project  and 
which  will  serve  as  collateral  for  the 
loan,  including  appropriate  data  as  to 
the  value  and  useful  life  of  any  physical 
assets  and  a  description  of  the  value  of  ■ 
any  other  associated  security; 

(17)  Copies  of  all  ciurent  or  proposed 
contracts  between  the  applicant  and  any 
third  parties  which  are  significant  to  the 
proposed  project; 

(18)  A  description  of  other  Federal 
financial  assistance  (e.g.,  direct  loans, 
guaranteed  loans,  grants)  available  or 
expected  to  be  made  available  to  the 
applicant  in  coimection  with  the 
demonstration  facility; 

(19)  Lists  of  all  applications  filed  and 
approvals  issued  by  FederaL  state,  and 
local  government  agencies  for  pennits 
and  authorizations  to  conduct 
construction  and  operations  associated 
with  the  project  If  these  approvals  have 
not  been  obtained,  or  applications  not 
filed,  the  estimated  date  of  such  filings 
and  approvals  shall  be  provided; 

(20)  An  environmental  report  prepared 
in  accordance  with  the  guidelines 
specified  in  the  appendix(ces)  or 
solicitation  announcements  made  under 
this  regiilation,  or,  in  the  event  that  any 
Federal  or  state  agency  has  prepared  an 
environmental  impact  statement 
regarding  this  project,  a  copy  of  this 
dociunent; 

(21)  A  plan  or  program  to  acquire, 
evaluate  and  monitor  the  environmental, 
economic,  social  and  technological 
impacts  of  the  proposed  demonstration 
facility,  if  appropriate; 


(22)  A  copy  of  the  applicant’s  plans 
for  providing  for  small  and 
disadvantaged  business  concerns  to 
participate  in  the  project; 

(23)  A  copy  of  the  applicant’s 
nondiscrimination  poUdes  and 
programs  and  information  on  any 
pending  affirmative  action  complaints; 

(24)  A  copy  of  the  approval  by  the 
appropriate  Indian  tribe  and  Secretary 
of  the  Interior  concerning  the  Indian 
tribe’s  involvement,  if  applicable,  with 
the  applicant  in  the  demonstration 
fadlity; 

(25)  A  copy  of  the  affirmation  by  the 
applicant  supporting  the  necessity  for  a  ^ 
Federal  loan  guarantee.  Applicant  shall 
provide  information  necessary  for  a 
determination  by  the  Secretary  whether 
reasonable  qiethods  of  financing  other 
than  a  Federal  guarantee  or  a 
cooperative  agreement  are  available  to 
the  applicant; 

(26)  Other  information  as  may  be 
required  by  the  Attorney  General  or  the 
Chairman  of  the  FTC  to  assess  the 
impact  of  a  specific  loan  guarantee  or 
cooperative  agreement  on  competition 
and  concentration  in  the  production  of 
energy; 

(27)  An  analysis  of  any  adverse 
community  impacts  which  may  result 
fi’om  the  AFDP; 

(28)  Any  other  information  requested 
by  the  Secretary  or  specified  in  an 
appendix  to  this  regtilation  or  in  a 
solicitation  announcement,  if  applicable; 

(b)  If  a  lender  has  been  specified  by 
the  applicant  and  has  joined  in  the 
preparation  of  the  application,  then  the 
following  information  from  the  lender 
shall  be  provided: 

(1)  Description  of  the  lender’s 
organization  and  legal  authority  under 
which  the  lender  operates  its  business, 
together  with  a  copy  of  any  appropriate 
authorizing  resolutions  necessary  for  the 
transaction  between  the  lender  and 
applicant; 

(2)  Copies  of  investigations  obtained 
from  credit  bureaus,  references, 
inquiries,  and  professional  associations 
regarding  the  credit  worthiness  of  the 
borrower; 

(3)  Information  covering  the 
management  experience  of  each  officer 
or  key  person  in  the  lender’s 
organization  who  is  or  will  be 
associated  with  the  loan; 

(4)  A  description  of  the  management 
plan  to  be  employed  in  servicing  and 
monitoring  the  loan; 

(5)  A  written  affirmation  by  the  lender 
supporting  the  necessity  for  a  Federal 
loan  guarantee; 

(6)  The  lender’s  written  assessment  of 
all  aspects  of  the  applicant’s  loan 
application,  in  sufficient  detail,  as  would 
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be  completed  by  any  prudent  lender 
considering  a  loan  without  a  guarantee; 

(7)  A  copy  of  the  proposed  loan 
agreement  to  be  executed  by  the 
applicant  and  the  lender,  together  with 
copies  of  all  other  documents  proposed 
by  the  lender  to  be  used  in  the  financial 
transactions; 

(8)  A  copy  of  the  lender’s  conditional 
loan  commitment  document  issued  to 
the  applicant,  if  applicable; 

(9)  When  appropriate  to  the  project, 
evidence  of  the  lender’s  experience  in 
surveying  the  financial  aspects  of 
complex  technological  projects; 

(10)  Any  proposed  marketing  plan 
under  which  the  lender  will  sell  any 
portion  of  the  debt  to  secondary 
marketholders; 

(11)  A  disclosure  by  the  lender 
whether  any  of  its  officers,  directors  or 
major  stocl^olders  or  other  parties 
having  a  major  financial  interest  in  the 
lender  have  a  financial  interest  in  the 
applicant  and  whether  any  of  the 
applicant’s  officers,  directors,  major 
stockholders  or  other  parties  having  a 
major  financial  interest  in  the  applicant 
have  a  financial  interest  in  the  lender; 
and 

(12)  Any  other  information  requested 
by  the  Secretary  or  as  may  be  specified 
in  an  applicable  appendix(ces)  to  this 
regulation  or  in  a  solicitation 
announcement,  if  applicable. 

Subpart  C— ‘Application  Processing 

§  796.40  Application  processing  for  a  loan 
guarantee  for  a  demonstration  facility. 

(a)  Upon  receiving  an  application  for  a 
loan  guarantee  for  a  demonstration 
facility  and  other  relevant  information, 
the  Secretary  shall  determine  whether 

(1)  The  application  is  complete  and  in 
compliance  with  this  regulation  and  the 
applicable  appendices  or  solicitation 
announcements  made  imder  this 
regulation; 

(2)  ’The  type  of  technology,  scope,  size 
financial  assistance  sought,  and 
geographic  location  of  the  project  to  be 
demonstrated  falls  within  the  AFDP 
objectives  and  the  applicable  appendix 
and  sufficient  loan  guarantee  authority 
and  appropriations  are  available  to 
conduct  the  project; 

(3)  The  adverse  community  impacts 
resulting  from  the  proposed 
demonstration  facility  have  been 
adequately  evaluated  by  the  applicant; 
and 

(4)  'The  terms  and  conditions  of  the 
proposed  loan  as  set  forth  in  the 
application  are  generally  acceptable  to 
the  Secretary  and  whether  there  is 
satisfactory  evidence  that  the  lender,  if 
applicable,  is  willing,  competent  and 
capable  of  performing  the  terms  and 


conditions  of  the  loan  guarantee 
agreement; 

(b)  The  ^cretary  will,  upon 
completion  of  the  determinations  in 
paragraph  (a)  of  this  section,  inform  the 
applicant  whether  its  application  meets 
the  initial  requirements.  The  Secretary 
may  request  that  the  applicant  provide 
additional  information  in  order  for  the 
Secretary  to  further  consider  the 
application  if  the  Secretary  so  elects. 
Upon  submittal  of  the  requested 
information,  the  Secretary  will 
determine  whether  the  application 
meets  the  reqiiirements  of  paragraph  (a). 
If  the  Secretary  thereafter  determines 
that  the  application  does  not  meet  the 
initial  requirements,  the  Secretary  will 
inform  the  applicant  of  the  basis  of  the 
disapproval  of  its  application. 

(c)  If  the  Secretary  determines  that  an 
application  meets  the  requirements  of 
paragraph  (b)  of  this  section,  the 
Secretary  shall  inform: 

(1)  The  governor  of  the  state,  officials 
of  each  political  subdivision  and  Indian 
tribe(s),  as  appropriate,  in  which  the 
facility  would  be  located  or  which 
would  be  adversely  impacted  by  such 
facility. 

(2)  'The  general  public  by  notice  in  the 
Federal  Register  and  in  local 
newspapers  (of  general  circulation  in  the 
geographic  area  where  the 
demonstration  facility  would  be 
located),  to  the  extent  appropriate.  Such 
notice  will  provide  general  information 
on  the  demonstration  facility  and 
specify  how  interested  parties  may 
comment  on  the  proposed  application 
for  financial  assistance  for  such 
demonstration  facility; 

(3)  The  Secretary  of  Interior,  if  the 
proposed  demonstration  facility  is  to  be 
located  on  Indian  land  or  if  a  substantial 
portion  of  the  feedstock  for  such  facility 
is  to  be  obtained  pursuant  to  an 
agreement  with  any  Indian  tribe;  and 

(4)  The  Advisory  Council  on  Historic 
Preservation,  which  may  review  and 
comment  upon  applications  for 
guarantees  for  any  project  which  would 
affect  property  listed  or  eligible  for 
listing  in  the  National  Register  of 
Historic  Places  or  which  may  meet  the 
criteria  for  listing  in  the  National 
Register,  pursuant  to  36  CFR,  Part  800. 

(d)  The  governor  of  the  state  in  which 
the  proposed  demonstration  facility 
would  be  located  shall  be  requested  to 
submit  to  the  Secretary  written 
comments  making  a  recommendation  for 
or  against  the  location  of  such  facility 
within  the  governor’s  state  within  a 
reasonable  period  after  the  initial 
notification  by  the  Secretary  to  such 
governor.  The  Secretary  shall  not 
guarantee  or  make  a  commitment  to 
guarantee  a  loan  for  such  a 


demonstration  facility  if  the  governor  of 
the  state  in  which  the  proposed 
demonstration  facility  would  be  located 
recommends,  within  a  reasonable  period 
of  time  after  notification  by  the 
Secretary,  that  such  action  not  be  taken 
unless  the  Secretary  finds  that  there  is 
an  overriding  national  interest  in  taking 
such  action  to  achieve  the  purpose  of 
this  regulation.  If  the  Secretary  decides 
to  guarantee  or  make  a  commitment  to 
guarantee  despite  the  affected 
governor’s  recommendation  that  such 
action  not  be  taken  by  the  Secretary,  the 
Secretary  shall  communicate  to  the 
governor,  in  Meriting,  reasons  for  such 
determination.  The  Secretary’s  decision 
shall  be  final  unless  otherwise 
determined  upon  judicial  review  by  the 
reviewing  court  pursuant  to  5  U.S.C. 
706(a)  (A)  throu^  P).  Such  review  shall 
take  place  in  the  United  States  Court  of 
Appeals  for  the  Circuit  in  which  the 
state  involved  is  located,  upon 
application  made  within  90  days  from 
the  date  of  the  Secretary’s  decision; 

(e)  After  completing  the  initial 
determinations  as  required  in  paragraph 
(b)  of  this  section,  or  after  a  competitive 
evaluation  of  applications  in  accordance 
with  S  796.7  “Award  procedural 
guidelines  for  loan  guarantees,’’  the 
Secretary  shall  forward  the 
application(s)  selected  for  possible 
award  of  a  guarantee  to  the  United 
States  Attorney  General  and  to  the 
Chairman  of  the  FTC.  The  Secretary 
shall  request  written  views,  comments 
and  recommendations  (for  each 
application  selected  and  forwarded) 
firom  both  of  these  officials  concerning 
the  impact  of  a  loan  guarantee  on 
competition  and  concentration  in  the 
production  of  energy.  The  Secretary 
shaU  give  due  consideration  to  the 
views,  comments  and  recommendations 
received  fi-om  the  Attorney  General  and 
the  Chairman  of  the  FTC.  Upon 
receiving  a  recommendation  from  either 
the  Attorney  General  or  the  Chairman  of 
the  FTC  against  the  award  of  a 
guarantee  to  an  applicant,  the  Secretary 
shall  consider  sudi  recommendations  in 
the  selection  of  an  applicant  for  an 
award  of  a  loan  guarantee  as  follows: 

(1)  The  Secretary,  after  considering  a 
negative  recommendation  from  the 
Attorney  General  or  Chairman  of  the 
FTC,  may  nevertheless  consider  to 
proceed  with  the  award  of  the  guarantee 
to  such  applicant,  if  the  Secretary 
determines  that  the  energy 
demonstration  project  offered  by  the 
applicant  meets  the  overall  goals  of 
DOE  and  outweighs  any  negative 
recommendation  by  the  Attorney 
General  or  Chairman  of  the  FTC;  or  the 
Secretary  may  notify  the  applicant  of 
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the  disapproval  of  its  application  with 
reasons  for  such  disapproval; 

(2)  If  the  Seoetary  determines  to 
award  the  guarantee  to  an  applicant,  in 
spite  of  the  negative  recommendation  by 
the  Attorney  General  or  the  Chairman  of 
the  FTC  the  Secretary  shall  forward  the 
decision  papers  and  ^e 
recommendations  of  the  Attorney 
General  or  the  Chairman  of  the  ^C  to 
the  President  for  a  written  decision  on 
whether  it  is  in  die  national  interest  to 
have  the  Secretary  award  a  loan 
guarantee  to  the  applicant;  and 

(3)  If  the  President  upholds  the 
recommendation  of  the  Attorney 
General  or  the  Chairman  of  the  FTC 
against  making  such  guarantee,  the 
^cretary  shall  notify  the  applicant  that 
its  application  has  been  disapproved 
and  the  reasons  for  such  disapproval. 

(f)  If  the  President  upholds  the 
Secretary's  determination  for  awarding 
the  loan  guarantee  to  an  applicant  under 
paragraph  (e)  of  this  section  or  the 
Secretary  has  selected  an  applicant 
after  receiving  a  favorable 
recommendation  from  both  the  Attorney 
General  and  Chairman  of  the  FTG  the 
Secretary  shall  forward  the  relevant 
documents  on  the  proposed 
demonstration  facility  of  the  applicant 
seeking  the  loan  guarantee  to  die 
Secretary  of  the  Treasury  for 
concurrence,  with  respect  to  the  timing, 
interest  rate  and  substantial  terms  of 
such  loan  guarantee  prior  to  awarding 
the  guarantee  to  the  applicant.  The 
Secretary  of  Treasury  shall  ensure  to  the 
maximum  extent  feasible  that  the 
timing,  interest  rate  and  substantial 
terms  and  conditions  of  such  guarantee 
will  have  the  minimum  possible  impact 
on  the  capital  maricets  of  the  United 
States,  taking  into  account  other  Federal 
direct  and  indirect  securities  activities. 

(g)  The  Secretary  shall  forward  to  the 
Chairman  of  the  Committee  on  Science 
and  Technology  of  the  House  of 
Representatives,  and  to  the  Chairman  of 
the  Committee  on  Energy  and  Natural 
Resources  of  the  Senate,  a  full  and 
complete  report  on  the  proposed 
demonstration  facility  of  the  applicant 
seeking  the  loan  guarantee.  The 
Secretary  shall  not  finalize  the  loan 
guarantee  prior  to  the  expiration  of  90 
calendar  days  (not  including  any  day  on 
which  either  House  of  Congress  is  not  in 
session  because  of  an  adjournment  of 
more  than  3  calendar  days  to  a  day 
certain)  from  the  date  on  which  such 
report  on  the  proposed  demonstration 
facility  is  received  by  such  committees. 

(h)  In  the  event  that  a  commitment  to 
guarantee  is  to  be  issued,  the  Secretary 
shall  not  finalize  such  commitment  to 
guarantee  prior  to  the  expiration  of  90 
calendar  days  (not  including  any  day  on 


which  either  House  of  Congress  is  not  in 
session  because  of  an  adjourmnent  of 
more  than  3  calendar  days  to  a  day 
certain)  from  the  date  on  vdtich  such 
report  is  received  by  such  committee. 
After  such  period  of  time  has  expired, 
the  Secretary  may  finalize  the 
commitment  to  guarantee  and  the 
subsequent  guarantee  without  further 
notification  to  the  committees. 

(i)  The  Secretary  shall  not  finalize  any 
loan  guarantee  or  commitment  to 
guarantee  for  a  demonstration  facility 
costing  in  excess  of  $50  million  unless 
such  guarantee  or  commitment  to 
guarantee  is  authorized  by  Congress,  or 
both  Houses  of  Congress  pass  a 
resolution  approving  such  loan 
guarantee  or  commitment  to  guarantee. 

(j)  Upon  obtaining  the  concurrence  of 
the  Secretary  of  Treastuy  with  respect 
to  the  timing,  interest  rate  and 
substantial  terms  of  the  loan  guarantee 
prior  to  its  award  to  an  applicant  and 
complying  with  the  other  requirements 
of  this  section,  the  Secretary  may  award 
the  loan  guarantee  or  commitment  to 
guarantee  to  the  successful  applicant. 

1 796.41  Application  processing  for  a 
cooperaUva  agreement  for  a  modular  size 
oil  shale  facility. 

(a)  Upon  receiving  an  application  for  a 
cooperative  agreement  for  a  modular 
size  oil  shale  facility  and  other  relevant 
information,  the  Secretary  shall  follow 
the  procedures  set  forth  in  applicable 
DOE  assistance  regulations  on 
cooperative  agreements  (see  proposed 
regulations:  44  FR  20594,  AprU  5, 1979) 
and  other  applicable  rules  or  solicitation 
announcements  made  under  this 
regulation,  and  then  determine: 

(1)  Whetiier  the  application  is 
complete  and  in  compliance  with 
Section  8  and  other  provisions  of  the  Act 
and  with  other  applicable  DOE 
regulations  pertaining  to  cooperative 
agreements; 

(2)  If  the  type  of  technology,  scope 
and  size  financial  assistance  sought  and 
geographic  location  of  the  project  to  be 
demonstrated  falls  within  the  AFDP 
objectives  and  sufficient  funding 
authority  appropriations  are  av^able  to 
conduct  the  project; 

(3)  If  the  adverse  community  impacts 
resulting  from  the  proposed 
demonstration  facility  have  been 
adequately  evaluated  by  the  applicant; 

(b)  Such  processing  procedures  shall 
follow  the  same  notification 
requirements  and  procedures  as 
described  in  paragraphs  (b).  (c).  (d),  (e), 
(g),  (h)  and  (i)  of  f  796.40,  "Application 
processing  for  a  loan  guarantee  for  a 
demonstration  facility.** 


8796^2  Closing  requhementa  for  a  loan 
guarantaa. 

(a)  When  an  application  for  a  loan 
guarantee  has  been  approved  by  the 
Secretary  in  accordance  with  the 
procedures  described  in  8  79&40, 
"Application  processing  fqr  a  loan 
guarantee  for  a  demonstration  facility,” 
^e  Secretary  will  notify  the  lender,  if 
any,  and  the  borrower  and  provide  them 
with  a  copy  of  the  proposed  guarantee 
agreement  or  at  that  time  witii  a  copy  of 
a  commitment  to  guarantee. 

(b)  To  the  extent  necessary, 
conferences  will  be  arranged  by  the 
Secretary  to  discuss  the  terms  and 
conditions  contained  in  the  guarantee 
agreement  and  other  instruments 
relevant  to  the  transaction. 

(c)  Upon  agreement  as  to  the  terms 
and  conditions  of  the  guarantee 
agreement  and  other  relevant 
instruments,  a  closing  date  agreeable  to 
the  parties  shall  be  set 

Subpart  D— Guarantee  and  Project 
Adminietration 

8  796.50  Loan  servicing. 

(a)  The  loan  guarantee  agreement 
shall  provide  that  the  lender  service  the 
guarantee  in  accordance  with  these 
regulations,  except  that  another  party 
may  be  selected  by  the  Secretary  to 
service  the  loan  in  the  event  that  the 
Federal  Financing  Bank  is  used  or  in 
other  situations  where  such  course  of 
action  is  determined  by  the  Secretary  to 
be  appropriate. 

.  (b)  The  lender  or  other  party  servicing 
the  loan  shall  exercise  such  care  and 
diligence  in  the  disbursement,  servicing, 
and  collection  of  the  loan  as  would  be 
exercised  by  a  reasonable  and  prudent 
lender  in  dealing  with  a  loan  without  a 
guarantee. 

(c)  The  lender  or  other  party  servicing 
the  loan  shall  notify  the  Secretary  in 
writing  without  delay: 

(1)  'niat  the  disbursement  or  loan 
drawdowns  fpr  the  first  project 
milestone  is  ready  to  be  made,  together 
with  evidence  from  the  borrower  that 
the  project  has  begun  or  is  about  to 
begin; 

(2)  Of  the  date  and  amount  of 
disbursement  for  each  subsequent 
milestone  under  the  loan; 

(3)  Of  any  nonreceipt  of  payment 
witl^  15  days  after  the  date  specified 
for  payment,  together  with  evidence  of 
appropriate  no^cations  to  the 
borrower; 

(4)  Of  any  known  failure,  by  an 
intended  source  of  capital  to  honor  its 
commitment; 

(5)  Of  any  known  failure  by  the 
borrower,  to  comply  with  terms  and 
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conditions  as  set  forth  in  the  loan 
agreement  or  guarantee  agreement; 

(6)  Of  a  belief  that  the  borrower  may 
fall  within  any  of  the  default  conditions 
set  forth  in  the  loan  agreement  or  the 
borrower  may  not  be  able  to  meet  any 
future  scheduled  payment  of  principal  or 
interest;  or 

(7)  Of  any  signiHcant  changes  horn 
the  original  cash  flow  projections  as 
evidenced  from  information  and  reports 
by  the  borrower. 

(d)  The  guarantee  agreement  or 
related  documents  shall  require  the 
lender  or  other  party  servicing  the  loan 
to  submit  to  the  Secretary  periodic 
frnancial  reports  on  the  status  and 
condition  of  the  loan. 

§  796.51  Loan  disbursements  and 
drawdowns. 

(a)  Unless  otherwise  provided  in  the 
guarantee  agreement,  the  borrower  shall 
not  be  provided  with  any  funds  under 
the  guaranteed  loan  agreement  until  the 
lender  or  other  party  servicing  the  loan: 

(1)  Has  complied  with  the  notification 
requirements  set  forth  in  8  796.50(b)  (1) 
and  (2)  of  “Loan  servicing”  and  has 
received  written  notice  from  the 
Secretary  that  the  disbursement  for  the 
applicable  milestone  is  approved;  and 

(2)  Has  received  from  the  borrower 
satisfactory  documentary  evidence  that 
loan  drawdowns  requested  will  be  used 
to  pay  allowable  project  costs  incurred 
or  to  be  incurred  by  the  borrower.  The 
party  servicing  the  loan  or  the  Secretary 
may  require  the  borrower  to  provide 
documentation  setting  forth  the 
purposes  for  which  the  drawdown  is 
requested  and  an  attestation  that  the 
disbursements  will  be  used  only  for  such 
purposes.  Signature  on  the  requesting 
document  will  be  made  by  a  person 
authorized  to  order  the  expenditure  of 
the  borrower’s  funds. 

(b)  The  party  servicing  the  loan  may 
not  release  to  the  borrower  drawdowns 
from  any  disbursements  until  the 
disbursement  is  approved  by  the 
Secretary. 

(c)  The  party  servicing  the  loan  may 
not  withhold  ^m  the  borrower 
authorized  disbursements,  except  as 
included  in  the  provisions  of  the 
guarantee  agreement  without  the 
written  approval  of  the  Secretary. 

8  796.52  Financial  assistance  fund. 

(a)  As  provided  for  in  Section  19(n)  of 
the  Act  there  is  established  in  the 
Treasury  of  the  United  States  a  separate 
fund,  hereafter  referred  to  as  the  Fund, 
for  the  purpose  of  carrying  out  the 
provisions  of  paragraph  (b).  Section  19 
of  the  Act 

(b)  Appropriations  to  the  Fund  that 
are  made  available  through  legislation. 


repayments  made  by  borrowers  in 
accordance  with  the  terms  and 
conditions  in  principal  and  interest 
assistance  contracts,  guarantee  fees, 
repayment  of  loans  under  Section 
19(k)(l)  of  the  Act  and  any  other 
moneys,  property,  or  assets  derived 
from  operations  of  this  loan  guarantee 
program  including  foreclosure, 
repossession  or  sale  of  collateral  shall 
be  deposited  in  the  Fund,  and  shall, 
except  as  otherwise  provided  by  law,  be 
available  to  the  Secretary  for  payment 
to  debt  holders  of  principal  and  interest 
on  loan  guarantee  agreements  and 
principal  and  interest  assistance 
contracts  made  in  accordance  with  this 
regulation.  In  addition,  balances  in  the 
Fund  may  be  used  for  necessary 
administrative  expenses  incurred  by 
DOE  or  other  Federal  agencies  acting 
pursuant  to  DOE  direction  in  carrying 
out  the  provisions  of  this  regulation. 

(c)  If,  at  any  time,  the  moneys 
available  in  the  Fund  are  insufficient  to 
enable  the  Secretary  to  pay  principal 
and  accrued  interest  in  the  event  of 
default  or  principal  and  interest 
assistance  payments,  the  Secretary  shall 
issue  to  the  Secretary  of  the  Treasury 
notes  or  other  obligations  in  such  forms 
and  denominations,  bearing  such 
maturities,  and  subject  to  such  terms 
and  conditions  as  may  be  prescribed  by 
the  Secretary  of  the  Treasury.  This 
borrowing  authority  shall  be  effective 
only  to  such  extent  or  in  such  amoimts 
as  are  specified  in  appropriation  acts. 
Such  authority  shall  be  without  fiscal 
year  limitation.  Redemption  of  such 
notes  or  obligations  shall  be  made  by 
the  Secretary  from  appropriations  or 
other  moneys  available  under  this 
regulation.  Such  notes  or  other 
obligations  shall  bear  interest  at  a  rate 
determined  by  the  Secretary  of  the 
Treasury,  which  shall  not  be  less  than  a 
rate  determined  by  taking  into 
consideration  the  average  market  yield 
on  outstanding  marketable  obligations 
of  the  United  States  of  comparable 
maturities  during  the  month  preceding 
the  issuance  of  &e  notes  or  other 
obligations.  The  Secretary  of  the 
Treasury  may  at  any  time  sell  any  of  the 
acquired  notes  or  other  obligations.  All 
redemptions,  purchases,  and  sales  by 
the  Secretary  of  the  Treasury  of  such 
notes  or  other  obligations  shall  be 
treated  as  public  debt  transactions  of 
the  United  States. 

(d)  The  amounts  in  the  Fund  shall  be 
without  fiscal  year  limitations  and 
remain  available  until  expended,  with 
the  exception  thaL  if  at  any  time,  the 
Secretary  determines  that  moneys  in  the 
Fund  exceed  the  present  and 
foreseeable  requirements  of  the  Fund, 


such  amounts  in  the  Fund  that  are  not 
required  to  secure  outstanding  financial 
assistance  obligations  shall  be  paid  into 
the  General  Fund  of  the  Treasury. 

(e)  Amoimts  as  may  be  necessary  for 
direct  loans,  cooperative  agreements 
and  grants  for  community  impact 
assistance  pursuant  to  Section  19(k)(8) 
of  the  Act  shall  be  provided  in  annual 
appropriation  acts. 

§  796.53  Reduction  or  withdrawal  of  a 
guarantee.  '' 

(a)  The  Secretary  may  reduce  or 
withdraw  the  guarantee  (as  to  amounts 
not  yet  disbursed  or  drawndown  by  the 
borrower]  by  written  notice  to  the 
lender  and  to  the  borrower  if  the 
Secretary  determines  that: 

(1)  Initiation  of  activity  on  the  project 
has  not  occurred  within  the  period  of 
time  set  forth  in  the  guarantee 
agreement.  Within  60  days  after  the 
guarantee  is  withdrawn  under  this 
circumstance,  the  Secretary  shall 
reimburse  to  the  lender  the  full  amount 
of  the  guarantee  fee  paid  by  the  lender  if 
the  fee  has  not  been  passed  to  the 
borrower, 

(2)  The  borrower  has  failed  to  acquire 
the  required  capital  from  intended  or 
alternate  sources  of  such  capital,  or  has 
failed  to  comply  with  material  terms  and 
conditions  as  set  forth  in  the  loan  or 
guarantee  agreement  The  Secretary 
shall  notify  the  borrower  and  the  lender 
that  the  guarantee  will  be  reduced  to  the 
amount  of  the  loan  that  has  been  drawn 
down  to  the  borrower  as  of  the  date  of 
the  notice.  Drawdowns  permitted  to  be 
made  by  the  lender  after  such 
notification  is  received  shall  not  be 
covered  by  a  guarantee;  or 

(3)  The  lender  has  failed  to  comply 
with  any  material  term  or  condition  as 
set  forth  in  the  guarantee  or  loan 
agreement  and  the  Secretary  has 
determined  that  such  breach  will 
increase  the  financial  exposure  of  the 
Government  and  that  the  guarantee 
should  be  withdrawn. 

(b)  If  the  Secretary  finds  that  the 
lender  has  not  complied  with  a  material 
term  of  the  guarantee  or  loan  agreement, 
the  Secretary  will  notify  the  borrower 
and  the  lender  that  the  guarantee  or 
loan  agreement  has  been  breached. 
There^ter,  the  guarantee  may  be 
reduced  in  the  discretion  of  the 
Secretary  to  the  amount  that  has  been 
provided  by  the  lender  to  the  borrower 
as  of  the  date  that  the  Secretary’s  notice 
has  been  received  by  the  lender. 
Following  notification  of  the  Secretary’s 
determination  to  reduce  the  guarantee, 
the  borrower  will  be  allowed  reasonable 
time,  in  no  event  less  than  6  months,  to 
acquire  a  substitute  lender  that  is 
capable  of  complying  with,  the 
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provisions  in  the  loan  and  guarantee 
agreements.  If  the  borrower  obtains  a 
substitute  lender  satisfactory  to  the 
Secretary,  a  new  guarantee  agreement 
will  be  executed. 

(c)  In  the  event  the  Secretary 
determines  that  the  project’s  economic 
success  cannot  be  achieved  in 
accordance  with  the  requirements 
specified  in  the  guarantee  agreement, 
the  guarantee  shall  be  reduced  to 
amounts  which  have  been  received  by 
the  borrower  as  of  the  date  of  notice. 

(d)  In  no  case  may  the  guarantee  be 
reduced  below  amounts  provided  in 
good  faith  by  the  lender  or  holder. 

§  796.54  Assignment# 

(a)  Except  as  may  be  required  by  law, 
a  holder  may,  with  the  Secretary’s 
approval  and  in  a  manner  specified  in 
the  guarantee  agreement,  assign  to 
another  party  certain  rights  and 
obligations  under  the  loan  or  guarantee 
agreement  Such  assignment  will  be  in 
accordance  with  the  provisions  of  the 
guarantee  agreement 

(b)  The  lender,  except  to  the  extent 
that  specific  limitations  provided  by  law 
or  in  ^e  guarantees  do  not  permit,  may 
provide  other  lenders  with  participating 
shares  in  the  loan  without  the  prior 
consent  of  the  Secretary.  The  guarantee 
agreement  shall  specify  to  what  extent 
and  in  what  manner  the  loan  may  be 
divided  into  shares.  The  lender  will  give 
advance  written  notice  to  the  Secretary 
when  participating  shares  are  so 
provided.  The  notice  shall  provide  the 
participant’s  business  name,  address, 
telephone  number,  and  name  of  official 
to  contact 

(c)  The  original  lender  will  continue  to 
be  responsible  for  and  perform  the 
servicing  provisions  of  the  loan 
guarantee  agreement  unless  the 
Secretary  approves  a  substitute  party  to 
service  the  loan. 

§  796.55  Pr(4«ct  monitoilng. 

The  guarantee  agreement  or  related 
documents  shall  provide  that  the  DOE 
manager  and  other  applicable  DOE 
representatives  shall  have  access  to  the 
project  site  at  all  reasonable  times  in 
order  to  monitor  the  performance  of  the 
project.  The  lender,  to  the  extent  lawful 
and  within  its  control,  and  the  borrower 
will  assure  availability  of  information 
related  to  the  demonstration  facilities  as 
is  necessary  to  permit  the  Secretary  to 
determine  technical  progress,  soundness 
of  financial  condition,  management 
stability,  compliance  with 
environmental  protection  requirements, 
and  other  matters  pertinent  to  the 
guarantee.  The  guarantee  agreement  or 
related  documents  shall  identify  those 
items  or  types  of  information  which  the 


Secretary  may  not  make  available  for 
public  dissemination. 

S  796.56  Survival  of  financial  assistance 
agreement 

Loan  guarantee  agreements  under  this 
regulation  shall  be  binding  upon  the 
lender,  the  borrower,  the  Secretary,  and 
upon  their  successors  and  assignees.  No 
delay  or  failure  of  the  Secretary  in  the 
exercise  of  any  right  or  remedy  or 
partial  exercise  of  any  such  ri^t  or 
remedy  shall  preclude  any  exercise  of 
further  rights  or  remedies:  no  action 
taken  or  omitted  by  the  Secretary  shall 
be  deemed  a  waiver  of  any  such  further 
right  or  remedy. 

§  796.57  Other  Federal  assistance. 

Nothing  in  this  regulation  shall  be 
interpreted  to  deny  or  limit  the 
borrower’s  right  to  seek  and  obtain 
other  Federal  financial  assistance  (e.g., 
grants,  cooperative  agreements,  direct 
loans,  or  guaranteed  loans)  for  a 
demonstration  facility.  For  purposes  of 
this  section,  other  financial  assistance 
does  not  include  revenue  sharing  funds 
or  any  tax  benefits.  However,  the  total 
amount  of  Federal  financial  assistance 
obtained  for  such  facility  shall  not,  in 
the  case  of  a  loan  guarantee  agreement, 
exceed  75  percent  of  total  costs;  and,  in 
the  case  of  a  cooperative  agreement, 
exceed  75  percent  of  die  construction, 
startup,  and  related  costs,  plus  operation 
and  maintenance' costs.  All  receipts 
from  the  sale  of  any  products  produced 
during  the  operation  of  the  modular 
facility  (for  which  a  cooperative 
agreement  has  been  awarded)  shall  be 
used  to  offset  the  costs  incurred  in  the 
operation  and  maintenance  of  the 
facility. 

§  796.58  Appeals. 

The  guarantee  agreement  shall 
include  a  provision  which  specifies  that 
any  dispute  concerning  a  question  of 
fact  arising  under  the  guarantee  shall  be 
decided  in  writing  by  tiie  Secretary.  The 
borrower  or  lender  may  request  the 
Secretary  to  reconsider  any  such 
decision.  If  not  satisfied  with  the 
Secretary’s  final  decison,  the  borrower 
or  lender  upon  receipt  of  such  written 
decision,  may  appeal  the  decision  within 
30  days,  in  writing,  to  the  Chairman, 
Energy  Board  of  Contract  Appeals 
(EBCA),  Department  of  Energy, 
Washington,  D.C.  20585.  EBCA,  when 
functioning  to  resolve  such  a  dispute 
under  a  loan  guarantee,  shall  proceed  in 
the  same  general  manner  as  when  it 
presides  over  appeals  involving  contract 
disputes.  The  decision  of  EBCA  with 
respect  to  such  appeals  shall  be  the  final 
decision  of  the  Secretary. 


S  796.59  Examination  of  project  records. 

The  guarantee  agreement  or  related 
documents  shall  provide  that  the  lender 
or  other  party  servicing  the  loan,  as 
applicable,  and  the  borrower,  shall  keep 
such  records  concerning  the  project  as  is 
necessary  to  facilitate  an  effective  audit 
and  performance  evaluation  of  the 
project  and  that  the  Secretary  and  the 
Comptroller  General,  or  their  duly 
authorized  representatives,  shall  have 
access,  for  the  purpose  of  audit  and 
examination,  to  any  pertinent  books, 
documents,  papers,  and  records  of  the 
borrower,  lender  and  other  party 
servicing  the  loan,  as  applicable.  Such 
inspection  may  be  made  diuing  the 
regular  office  hours  of  the  borrower, 
lender,  or  other  party  servicing  the  loan, 
or  at  any  other  time  mutually 
convenient.  At  six  month  intervals,  the 
Comptroller  General  shall  make  an  audit 
of  recipients  of  financial  assistance 
imder  this  regulation. 

Subpart  E— Default 

§  796.60  Default,  demand,  payment,  and 
collateral  liquidation. 

(a)  In  the  event  that  the  borrower  has 
defaulted  in  the  making  of  required 
payments  of  principal  or  interest  on  any 
portion  of  a  loan  guaranteed  by  the 
Secretary  imder  the  AFDP,  and  such 
default  has  not  been  cured  within  the 
period  of  grace  provided  in  the 
guarantee  and  loan  agreements,  the 
lender,  or  any  other  holder,  or  nominee 
or  trustee  empowered  to  act  for  the 
lender  or  holder  (referred  to  in  this 
section  collectively  as  “holder”),  may 
make  written'demand  upon  the 
Secretary  for  payment  pursuant  to  the 
provisions  of  the  guarantee  agreement. 

(b)  In  the  event  that  the  borrower  is  in 
default  as  a  result  of  a  breach  of  one  or 
more  of  the  terms  and  conditions  of  the 
guarantee  agreement,  note,  loan 
agreement,  or  other  contractual 
obligation  related  to  the  transaction, 
other  than  the  borrower’s  obligation  to 
pay  principal  or  interest,  as  provided  in 
paragraph  (a)  of  this  section,  the  holder 
will  not  be  entitled  to  make  demand  for 
payment  pursuant  to  the  guarantee, 
unless  the  Secretary  agrees  in  writing 
that  such  default  has  materially  affected 
the  rights  of  the  parties,  and  finds  that 
the  holder  should  be  entitled  to  receive 
payment  pursuant  to  the  guarantee 
agreement. 

(c)  No  provision  of  this  regulation 
shall  be  construed  to  preclude 
forbearance  by  the  holder  with  the 
consent  of  the  Secretary  for  the  benefit 
of  the  borrower. 

(d)  Upon  the  making  of  demand  for 
payment  as  provided  in  paragraph  (a)  or 
(b)  of  this  section,  the  holder  shall 
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provide,  in  conjunction  with  such 
demand  or  immediately  thereafter,  at 
the  request  of  the  Secretary,  such 
supporting  documentation  as  may  be 
reasonably  required  to  justify  such 
demand. 

(e)  Payment  as  required  by  the 
guarantee  agreement  of  the  guaranteed 
loan  shall  be  made  60  days  ^ter  receipt 
by  the  Secretary  of  written  demand  for 
payment,  provided  that  the  demand 
complies  with  terms  of  the  guarantee 
agreement,  applicable  law,  and  the  Act. 
The  guarantee  agreement  shall  provide 
that  interest  shall  accrue  to  the  holder  at 
the  rate  stated  in  the  guarantee 
agreement  until  the  defaulted  loan  has 
been  fully  paid  by  the  Secretary. 

(f)  The  guarantee  agreement  shall 
provide  that,  upon  payment  of  the 
guaranteed  loan  by  the  Secretary,  the 
holder  shall  transfer  and  assign  to  the 
Secretary  all  rights  held  by  the  holder  in 
the  guaranteed  loan.  Such  assignment 
shall  include  all  related  liens,  security, 
and  collateral  rights.  Upon  such 
payments  and  assignment,  the  Secretary 
shall  be  subrogated  to  the  rights  of  the 
recipient  of  the  payment  and  shall  have 
superior  rights  in  and  to  the  property 
acquired  from  the  recipient  of  the 
payment.  Where  there  is  a  partial 
guarantee  of  the  loan,  the  guarantee  will 
specify  the  terms  and  conditions  for  the 
handling  of  collateral  and  the 
disposition  of  the  proceeds  of  recovery 
after  liquidation  of  the  security. 

(g)  Where  the  guarantee  agreement  so 
provides,  the  lender  and  the  Secretary 
may  jointly  agree  to  a  plan  of  liquidation 
of  ^e  collateral  pledged  to  secure  the 
guaranteed  loan. 

(h)  Where  payment  of  the  guaranteed 
loan  has  been  made  and  the  lender  has 
not  undertaken  a  plan  of  liquidation,  the 
Secretary,  in  accordance  with  the  rights 
received  through  subrogation  and  acting 
through  the  U.S.  Attorney  General,  shall 
seek  to  foreclose  on  the  collateral  assets 
and  take  such  other  legal  action  as 
necessary  for  the  protection  of  the 
Government. 

(i)  If  the  Secretary  is  awarded  title  to 
collateral  assets  pursuant  to  a 
foreclosure  proceeding,  the  Secretary 
may  take  action  to  complete,  maintain, 
operate,  or  lease  the  project  facilities,  or 
take  any  other  necessary  action  which 
the  Secretary  deems  appropriate,  in 
order  that  the  original  goals  and 
objectives  of  the  project  will,  to  the 
extent  possible,  be  realized. 

(j)  In  addition  to  foreclosure  and  sale 
of  collateral  pmsuant  thereto,  the  U.S. 
Attorney  General  shall  take  appropriate 
action  in  accordance  with  rights 
contained  in  the  guarantee  agreement  to 
recover  costs  incurred  by  the 
Government  as  a  result  of  the  defaulted 


loan.  Any  recovery  so  received  by  the 
U.S.  Attorney  General  on  behalf  of  the 
Government  shall  be  applied  in  the 
following  manner.  First  to  the  expenses 
incurred  by  the  U.S.  Attorney  General 
and  DOE  in  effecting  such  recovery: 
second,  to  reimbursement  of  any 
amounts  paid  by  DOE  as  a  result  of  the 
loan  guarantee;  third,  to  any  amoimts 
owed  to  DOE  under  related  principal 
and  interest  assistance  contracts;  and 
fourth,  to  any  other  lawful  claims  held 
by  the  Government  on  such  proceeds. 
Any  sums  remaining  after  full  payment 
of  Ae  above  shall  be  available  for  the 
benefit  of  other  parties  lawfully  entitled 
to  claim  them. 

(k)  If  a  partial  guarantee  is  involved, 
funds  received  by  the  lender  as  a  result 
of  liquidation  actions  will  be  applied  as 
follows: 

(l)  First,  to  the  payment  of  reasonable 
and  customary  fees  and  expenses 
incurred  in  the  liquidation  process,  and 
as  set  forth  in  the  liquidation  plan;  and 

(2]  Second,  distributed  among  the 
legal  owners  of  interests  in  the  loan, 
prorated  in  accordance  with  their 
relative  percentage  ownership  of  the 
loan. 

(l)  No  action  taken  by  the  lender  in 
the  liquidation  of  any  assets  pledged  by 
the  borrower  will  affect  the  rights  of  any 
party,  including  the  Secretary,  having  an 
interest  in  the  loan  to  pursue,  jointly  or 
severally,  to  the  extent  provided  in  the 
loan  agreement,  legal  action  against  the 
borrower,  or  other  liable  parties,  for  any 
deficiencies  owing  on  the  guaranteed 
balance  after  application  of  the 
proceeds  received  upon  liquidation. 

(m)  In  the  event  that  the  Secretary 
considers  it  necessary  or  desirable  to 
protect  or  further  the  interest  of  the 
United  States  in  connection  with  the 
liquidation  of  collateral  or  recovery  of 
deficiencies  due  under  the  loan,  the 
Secretary  will  take  such  action  as  may 
be  appropriate  under  the  circiunstances. 

(n)  Nothing  in  this  regulation  may 
preclude  the  Secretary  fi'om  purchasing 
the  holder’s  interest  in  the  project  upon 
liquidation. 

§  796.61  Perfection  of  liens  and 
preservation  of  collateral. 

(a)  The  guarantee  agreement  or  other 
documents  related  thereto  shall  provide 
that:  (1)  the  lender  will  take  those 
actions  necessary  to  perfect  and 
maintain  liens,  as  applicable,  on  assets 
which  are  pledged  collatei’al  for  the 
guaranteed  portion  of  the  loan;  and  (2) 
upon  default  by  the  borrower,  the  holder 
of  pledged  collateral  shall  take  actions 
such  as  the  Secretary  may  reasonably 
require  to  provide  for  the  care, 
preservation,  protection,  and 
maintenance  of  such  collateral  so  as  to 


enable  the  United  States  to  achieve 
maximum  recovery  upon  default  of  the 
loan.  The  Secretary  shall  reimburse  the 
holder  of  collateral  for  reasonable  and 
appropriate  expenses  incurred  in  taking 
actions  required  by  the  Secretary. 
Except  as  provided  in  $  796.60,  no  party 
may  waive  or  relinquish,  without  the 
consent  of  the  Secretary  any  collateral 
for  the  loan  to  which  the  United  States 
would  be  subrogated  upon  payments 
under  the  guarantee  agreement. 

(b)  In  the  event  of  a  default,  the 
Secretary  may  enter  into  contracts  as 
required  to  preserve  the  collateral  for 
the  loan  and  to  complete  unfulfilled 
environmental  requirements.  The  cost  of 
such  contracts  may  be  charged  to  the 
fund. 

(c)  If  any  of  the  assets  offered  by  the 
borrower  as  collateral  for  the  debt 
guaranteed  are  subject  to  prior  financing 
liens  by  other  creditors,  DOE  will 
require  that  such  prior  liens  be  removed, 
or  an  acceptable  legal  arrangement  be 
made  with  such  prior  lien  creditors 
where  DOE  will  be  protected  in  the 
event  of  default.  An  arrangement  of  this 
nature  must  be  in  the  form  of  a  written 
agreement  between  DOE  and  the  prior 
lien  creditors  and  provide  the  following 
conditions: 

(1)  Ample  notice  of  default  and 
collateral  sale; 

(2)  A  plan  of  liqmdation  offering 
mutual  protection  to  DOE  and  other 
creditors;  and 

(3)  An  option  on  the  part  of  DOE, 
whi^  would  be  assignable  to  a  third 
party,  to  have  the  first  lien  debt  payable 
according  to  the  original  installation 
terms  (even  after  default)  if  the  project 
operation  is  undertaken  by  DOE  or  an 
acceptable  third  party  or  on  behalf  of  or 
through  DOE. 

Subpart  F— Community  Impact 
Assistance 

§  796.70  Purpose  of  community  impact 
assistance. 

The  purpose  of  this  subpart  is  to  set 
forth  the  policies  and  procedures  under 
which  states,  political  subdivisions,  or 
Indian  tribes  may  assess  adverse 
community  impacts  that  result  fi'om  the 
siting,  construction  and  operation  of 
demonstration  facilities  financed  under 
this  regulation.  This  subpart  also  sets 
forth  procedures  on  how  states,  political 
subdivisions  or  Indian  tribes  adversely 
impacted  (as  defined  in  $  796.3(u)  of  this 
regulation)  by  the  siting,  construction 
and  operation  of  a  demonstration 
facility  within  their  jurisdictions  or 
adjacent  jurisdictions  may  obtain 
community  impact  assistance. 
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$  796.71  Community  impact  assistance. 

(a)  The  Secretary  may  provide  the 
following  forms  of  community  impact 
assistance  to  eligible  applicants  as 
further  described  in  this  subpart. 

(1)  A  planning  assessment  grant  to  a 
governor  of  a  state  and  Indian  tribe,  as 
appropriate,  in  which  a  proposed 
demonstration  facility  would  be  located 
or  which  would  be  adversely  impacted 
by  such  facility  in  that  state  or  on  Indian 
land; 

(2)  A  management  grant  to  a  political 
subdivision  or  Indian  tribe,  as 
appropriate,  adversely  impacted  by  the 
construction  and  operation  of  a 
demonstration  facility; 

(3)  A  loan  guarantee  to  a  political 
subdivision  or  Indian  tribe,  as 
appropriate,  adversely  impacted  by  the 
construction  and  operation  of  a 
demonstration  facility  receiving  a  loan 
guarantee  under  this  regulation.  In  the 
case  of  loan  guarantees  for  essential 
community  development,  two  types  of 
loan  guarantees  may  be  awarded: 

(i)  A  guarantee  of  the  payment  of 
interest  and  principal  on  loans  for 
financing  issued  by  a  political 
subdivision  or  an  Indian  tribe,  as 
appropriate,  for  essential  community 
development  necessitated  by  the 
construction  and  operation  of  such  a 
demonstration  facility; 

(ii)  A  guarantee  of  the  payment  of 
taxes  imposed  on  a  demonstration 
facility  by  a  political  subdivision  or  an 
Indian  tribe,  as  appropriate,  and 
earmarked  to  support  the  payment  of 
interest  and  principal  of  loans  issued  by 
such  political  subdUvision  or  Indian 
tribe,  as  appropriate,  for  the  purpose  of 
financing  essential  community 
development; 

(4)  A  requirement  that  an  applicant 
obtaining  Hnancial  assistance  for  a 
demonstration  facility  under  this 
regulation  advance  funds  for 
management  and  essential  community 
development  to  a  political  subdivision 
or  Indian  tribe,  as  appropriate,  in  which 
such  facility  would  be  located  or  which 
would  be  adversely  impacted  by  such 
facility:  provided  that  tax  abatement 
credits  are  provided  by  the  appropriate 
political  subdivision  or  Indian  tribe  to 
the  applicant  (obtaining  financial 
assistance  for  its  demonstration  facility) 
over  the  life  of  the  demonstration 
facility  for  such  advance  payments: 

(5)  Direct  loans  by  the  Secretary  to  a 
political  subdivision  or  Indian  tribe,  as 
appropriate,  for  financing  essential 
community  development  where  the 
Secretary  finds  that  the  financial 
assistance  available  imder  paragraphs 
(a)  (3)  and  (4)  of  this  section  is 
inadequate  or  unavailable  to  carry  out 


the  intent  of  the  community  impact 
assistance  program; 

(6)  A  requirement  that  an  applicant 
seeking  financial  assistance  for  a 
demonstration  facility  under  this 
regulation  construct  essential 
community  development  as  ancillary  to 
that  of  the  demonstration  facility  where 
the  political  subdivision  or  Indian  tribe 
lacks  the  capability  to  finance  this 
essential  community  development.  The 
costs  of  this  essential  community 
development  would  be  borne  by  the 
applicant  seeking  financial  assistance 
for  the  demonstration  under  this 
regulation  and  would  be  included  within 
the  cost  of  the  demonstration  facility. 

(b)  The  Secretary  may  guarantee,  or 
commit  to  guarantee,  up  to  a  maximum 
of  100  percent  of  a  political  subdivision’s 
or  Indian  Tribe’s  loan  for  financing  such 
essential  community  development  or  of 
the  tax  revenue  stream  which  is 
expected  from  the  demonstration 
facility. 

(c)  The  Secretary  may  provide  an 
eligible  applicant  with  up  to  a  maximum 
of  100  percent  of  the  costs,  for  planning 
assessment  and  management  grant 
tasks. 

(d)  When  one  or  more  states,  political 
subdivisions,  or  Indian  tribes  would  be 
eligible  for  community  impact 
assistance  under  this  regidation,  but  for 
the  fact  that  the  siting,  construction  and 
operation  of  the  demonstration  facility 
occurs  outside  of  its  jurisdiction  but  a 
state,  political  subdivision  or  Indian 
tribe,  as  appropriate,  would  be 
adversely  impacted  by  such 
demonstration  facility  the  Secretary  is 
authorized  to  provide,  to  the  greatest 
extent  possible,  arrangements  for 
equitable  sharing  of  the  assistance 
between  such  parties. 

(e)  Prior  to  receipt  of  an  application 
for  community  impact  assistance,  the 
Secretary  may  conduct  preliminary 
discussions  with  prospective  applicants 
wishing  to  obtain  information  or  advice 
regarding  eligibility  for  such  assistance 
and  regarding  compliance  with  filing 
instructions,  including  the  submission  of 
supporting  information,  as  described  in 

§  §  796.77,  796.82  and  796.89  of  this 
subpart.  Supporting  information  and 
cost  data  submitted  by  the  applicant  for 
community  impact  assistance  under  this 
regulation  shall  be  updated  and 
furnished  to  the  Secretary  whenever 
there  are  changes  occurring  during  the 
period  that  DOE  is  considering  the 
application. 

(f)  Applications  by  eligible  applicants 
for  financing  essential  community 
development  will  be  considered  in  the 
following  order  of  priority: 

(1)  Loan  guarantees  as  described  in 
paragraph  (a)(3)  of  this  section; 


(2)  Advancements  of  funds  as  a 
project  cost  by  the  applicant  seeking 
financial  assistance  for  a  demonstration 
facility  as  described  in  paragraph  (a)(4) 
of  this  section; 

(3)  Direct  loans  as  described  in 
paragraph  (a)(5)  of  this  section;  and 

(4)  A  least  favored  approach,  as 
described  in  paragraph  (a)(6)  of  this 
section,  may  be  used  only  where  the 
lack  of  community  or  other  public 
capability  to  administer  the  initial 
provision  of  such  essential  community 
development  would  necessitate  direct 
construction  (by  the  applicant  obtaining 
either  a  loan  guarantee  or  a  cooperative 
agreement  for  its  demonstration  facility) 
of  such  essential  community 
development  as  ancillary  to  that  of  the 
demonstration  facility.  The  costs  of  this 
essential  commimity  development 
would  be  included  within  the  costs  of 
the  demonstration  facility  and  the 
applicant  obtaining  such  financial 
assistance  for  its  demonstration  facility 
would  arrange  for  the  construction  of 
this  essential  community  development 
under  the  Secretary’s  direction  and  with 
the  greatest  possible  local  public 
participation. 

(g)  All  applicants  for  community 
impact  assistance  described  in 
paragraphs  (a)  (1),  (2),  (3)  and  (5)  of  the 
section  must  comply  with  the 
requirement  for  providing  small 
business  concerns  the  opportunity  to 
participate  in  essential  community 
development  to  the  optimum  extent 
feasible  consistent  with  the  size  and 
nature  of  the  essential  community 
development. 

§  796.72  DOE  technical  assistance. 

DOE  technical  assistance  may  be 
requested  by  an  eligible  applicant  for 
impact  assistance  at  anytime  or  in 
addition  to  the  other  forms  of  impact 
assistance  as  described  in  §  796.71, 
“Community  impact  assistance.’’  Such 
assistance  may  be  provided  in  the  form 
of  information,  data,  studies,  research, 
or  by  temporary  utilization  of  Federal 
employees  as  approved  by  the 
Secretary. 

§  796.73  Coordination  with  other  Federal 
agencies. 

(a)  No  community  impact  assistance 
shall  be  awarded  or  disbursed  under 
this  regulation  if  other  Federal  funds  are 
available  for  such  purposes,  unless  the 
Secretary  is  assured  that  such 
assistance: 

(1)  Is  to  be  used  in  addition  to,  and  not 
in  lieu  of,  any  Federal  funds  obtained 
under  any  oAer  law;  and 

(2)  Is  not  duplicative  of  other  funding 
assistance. 
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(b)  When  assistance  from  other 
Federal  programs  is  insufficient  to  cover 
essential  community  development  or 
when  combinations  of  assistance  from 
multiple  Federal  programs  are 
appropriate  and  beneficial,  an  applicant 
for  community  impact  assistance  may 
request  financial  assistance  under  these 
relations  and  other  Federal  programs. 

§  796.74  Eligibility  for  a  planning 
assasamant  grant 

After  the  Secretary  knows  of  the 
geographic  location  of  a  proposed 
demonstration  facility  and  has  informed 
the  governor  of  the  state,  officials  of 
each  political  subdivision  and  Indian 
tribes,  as  appropriate,  in  which  the 
facility  would  be  located  or  which 
would  be  adversely  impacted  by  such 
facility,  conununity  impact  assistance  in 
the  form  of  a  planning  assessment  grant 
may  be  considered  by  the  Secretary  if  a 
complete  application  has  been 
submitted  by  an  eligible  applicant.  Such 
applicant  may  be: 

(a)  A  governor  of  a  state  in  which  the 
demonstration  facility  would  be  located 
or  a  governor  of  a  state  which  would  be 
adversely  impacted  by  such 
demonstration  facility:  and/or 

(b)  An  Indian  tribe  on  whose  land  a 
demonstration  facility  would  be  located 
or  where  a  substantial  portion  of  the 
feedstock  for  such  facility  is  to  be 
obtained  pursuant  to  an  agreement  with 
an  Indian  tribe. 

§  796.75  Eligibility  for  a  management 
grant 

Community  impact  assistance  in  the 
form  of  a  management  grant  may  be 
considered  by  ffie  Secretary  if  all  of  the 
following  conditions  prevail: 

(a)  The  Secretary  and  the  applicant 
for  financial  assistance  for  a 
demonstration  facility  have  entered  into 
a  loan  guarantee  or  a  cooperative 
agreement  under  this  regulation  for  the 
purpose  of  constructing  a  demonstration 
facility;  and 

(b)  The  applicant  for  a  management 
grant  is: 

(1)  A  political  subdivision  adversely 
impacted  by  the  construction  and 
operation  of  a  demonstration  facility 
within  its  jurisdiction  or  adjacent 
thereto;  and/or 

(2)  An  Indian  tribe  adversely 
impacted  by  the  construction  and 
operatioaof  a  demonstration  facility  on 
its  land  or  where  a  substantial  portion 
of  the  feedstock  for  such  demonstration 
facility  is  to  be  obtained  pursuant  to  an 
agreement  with  the  Indian  tribe. 

§  796.76  Applicationa  for  a  planning 
aaseasmant  grant  or  a  management  grant 

(a)  An  application  for  a  planning 
assessment  grant  or  a  management 


grant  may  be  filed  by  an  eligible 
applicant  as  described  in  S  796.74 
"Eligibility  for  a  planning  assessment 
grant”  or  in  S  796.75,  "Eligibility  for  a 
management  grant”  respectively.  Such 
application  shall  be  submitted  in 
accordance  with  the  provisions  of  the 
DOE  regulations  applicable  to  grants 
(DOE  assistance  regulations  44  FR 
12920-12934,  March  8, 1979)  and  shall  be 
in  such  form  and  detail  as  ffie  Secretary 
may  further  prescribe.  The  application 
for  the  grant  shall  be  signed  by  an 
appropriate  official  authorized  to 
obligate  the  applicant. 

(b)  An  application  for  a  planning 
assessment  grant  should  be  filed  by  an 
eligible  applicant,  within  a  reasonable 
time  after  the  Secretary  has  notified  the 
eligible  applicant  of  the  location  of  a 
demonstration  facility  as  required  in 
paragraph  (c)(1)  of  §  796.40  or  as 
required  in  paragraph  (b)  of  §  796.41  of 
this  regulation. 

(c)  application  for  a  management 
grant  should  be  filed  by  an  eligible 
applicant  anytime  after  the  Secretary 
has  forwarded  to  the  Chairman  of  the 
Committee  on  Energy  and  Natural 
Resources  of  the  Senate,  a  full  and 
complete  report  on  the  proposed 
demonstration  facility(ies)  for  an  award 
of  a  loan  gurantee  or  a  cooperative 
agreement. 

S  796.77  Supporting  Information  for  a 
planning  aaseasmant  grant  and  a 
management  grant 

(а)  The  applicant  for  either  a  planning 
assessment  grant  or  a  management 
grant  shall  provide  the  following 
information  in  support  of  its  application: 

(1)  A  plan  of  action  pertaining  to  the 
scope  and  detail  of  how  the  proposed 
planning  assessment  grant  tasks  or 
management  grant  tasks  will  be 
accomplished; 

(2)  Ilie  kinds  of  data  to  be  collected 
and  maintained; 

(3)  The  criteria  to  be  used  to  evaluate 
the  results  and  successes  of  the  plan  of 
action; 

(4)  A  list  of  the  key  individuals  (and 
their  experience)  who  will  be  associated 
with  the  planning  assessment  or 
management  grant  tasks; 

(5)  A  description  of  other  Federal  or 
state  financial  assistance  available  (e.g., 
grants  or  loans)  or  expected  to  be  made 
available  in  connection  with  the 
planning  assessment  or  management 
grant  tasks  and  for  any  assistance 
which  would  alleviate  any  adverse 
community  impacts;  and 

(б)  Evidence  showing  that  the  amount 
of  a  planning  assessment  grant  or  a 
management  grant  together  with  any 
other  financial  assistance  or  funds 
otherwise  available  to  the  applicant  will 


be  siifficient  to  carry  out  and  complete 
planning  assessment  and  management 
grant  tasks; 

(b)  As  to  management  grants,  the 
following  additional  information  is  also 
required: 

(1)  A  description  of  the  applicant’s 
organization  charter,  bylaws  and 
authorizing  resolutions; 

(2)  Information  regarding  whether  the 
applicant  has  insufficient  funds  to 
perform  the  tasks  required  by  the 
management  grant;  and 

(3)  A  current  5-year  budget  plan 
infficating  new  and  existing  programs 
and  the  new  essential  community 
development  required  to  be  constructed 
as  a  result  of  the  siting,  construction  and 
operation  of  a  demonstration  facility. 

§  796.78  Planning  assessment  grant  and 
nuHiagenient  grant  conditions  and 
requirements— general. 

(a)  A  planning  assessment  grant  and  a 
management  grant  shall  be  made  only  if 
the  following  requirements  and 
conditions  are  met  as  determined  by  the 
Secretary: 

(1)  The  assistance  recipient  for  either 
a  planning  assessment  grant  or  a 
management  grant  agrees  to  comply 
with  ffie  terms  and  conditions  of  the 
grants  as  set  forth  in  the  DOE 
regulations  applicable  to  grants  (DOE 
assistance  regulations  44  FR  12926- 
12934,  March  8, 1979); 

(2)  The  grant  covers  only  the  proposed 
work  whi^  was  approved  by  the 
Secretary; 

(3)  The  grant  agreement  provides  for 
reports  at  such  time  and  in  such  format 
as  the  Secretary  prescribes  and  shall 
specifically  require  delivery,  at  a  time 
certain,  of  a  final  report  which  specifies 
the  results  of  the  study  imdertaken  by 
the  grantee. 

(b)  In  the  case  of  a  planning 
assessment  grant,  the  assistance 
recipient  shall  imdertake  a  study 
indicating  existing  and  planned 
community  development  programs  of 
the  assistance  recipient  and  assessing 
the  impact  of  a  demonstration  facility  on 
the  assistance  recipient.  The  study  shall 
include,  but  not  be  limited  to  the 
following  information: 

(1)  Economic  impacts:  Such  as, 
secondary  employment  and 
characteristics,  employment  earnings, 
per  capita  and  per  household  income, 
retail  sales  and  service  receipts; 

(2)  Demographic  and  social  impacts: 
Such  as,  total  population,  population  age 
distribution,  school  enrollment, 
household  and  family  characteristics, 
housing  requirements,  and  needs  for 
health,  protective  service  {md  other 
social  service  personnel; 
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(3)  Land  use  impacts:  Such  as,  land 
requirements  for  business,  industry, 
residential  development,  schools,  and 
other  community  facilities; 

(4)  Local  government  impacts:  Such 
as,  capital  and  operating  costs  of 
schools,  roads,  utilities,  and  other 
community  facilities  and  services,  the 
property  tax  and  other  local  revenues 
likely  to  be  generated  by  private 
residential  and  nonresidential 
development;  and 

(5)  Mitigating  measures:  As  used  in 
this  regulation,  the  term  “mitigating 
measure”  applies  to  any  policy  available 
to  public  or  private  agencies  which 
would  respond  in  a  significant  way  to 
the  adverse  impacts  of  such 
demonstration  facility.  Identification  of 
such  mitigating  measures  should  be 
linked  to  the  assessment  of  the  above 
listed  impacts  in  paragraphs  {b)(l)  to  (4) 
of  this  section. 

(c)  The  assistance  recipient  of  a 
planning  assessment  grant  shall  submit 
a  report  setting  forth  its  findings  and 
conclusions  within  three  months  after 
the  award  of  such  grant,  unless 
otherwise  specified  by  the  Secretary. 

(d)  In  the  case  of  a  management  grant, 
the  assistance  recipient  sh^  undertake 
a  study  which  shall  develop  at  least  the 
following  information: 

(1)  A  five-year  plan  and  budget  which 
identify  land  use  changes,  economic 
impacts,  demographic  and  source 
impacts,  essential  community 
development  needs,  mitigating  measures 
and  a  schedule  of  implementation.  It  is 
the  intent  of  the  Secretary  to  allow 
flexibility  and  provide  the  assistance 
recipient  with  an  opportunity  to 
emphasize  the  planning  components  or 
those  components  which  present  the 
most  serious  problems  or  require  the 
most  effort,  llie  plan  need  not  be 
comprehensive  to  the  extent  that  it 
addresses  with  equal  attention  all 
components  of  the  assistance  recipient’s 
essential  commimity  development  plan. 
However,  it  should  rank  the  assistance 
recipient’s  needs  and  produce  a 
document  which  emphasizes  a  plan, 
procedure,  and  program  for  the 
assistance  recipient’s  most  pressing 
growth  management  problem(s). 

(2)  Identification  of  funding 
requirements  for  financing  essential 
community  development,  land  use 
changes,  personnel  staffing  costs  to 
monitor  essential  community 
development  and  the  construction  and 
operation  of  the  demonstration  facility 
and  other  measures  to  prevent  or 
mitigate  adverse  community  impacts 
which  would  result  firom  the 
construction  and  operation  of  the 
demonstration  facility. 


(e)  The  recipient  of  a  management 
grant  shall  be  required  to  submit  a 
report  within  six  months  of  the  date  of 
the  award  of  this  grant,  unless  otherwise 
specified  by  the  Secretary,  setting  forth 
the  findings  and  conclusions  describing 
the  community  impact  needs  and  the 
steps  to  be  taken  to  prevent  or  mitigate 
adverse  commimity  impacts  which 
would  result  from  the  construction  and 
operation  of  the  demonstration  facility. 

§  796.79  Grant  application  processing. 

(a)  Planning  assessment  and 
management  grant  applications  will  be 
evaluated  by  the  Secretary  to  determine: 

(1)  Whether  they  are  complete; 

(2)  Whether  they  comply  with  the 
provisions  of  the  DOE  regiilations 
applicable  to  grants; 

(3)  The  merit  and  relevance  of  the 
scope  of  the  planning  assessment  and 
management  grant  tasks  to  be  objectives 
of  the  AFDP; 

(4)  Whether  the  proposed  costs  are 
reasonable  and  applicable  to  the 
planning  assessment  and  management 
grant  tasks  to  be  performed  and  with 
respect  to  the  size  of  the  demonstration 
facility  proposed  and  the  range  of 
possible  adverse  community  impacts; 

(5)  Whether  the  applicant  has 
demonstrated  that  it  lacks  the  capability 
to  finance  the  tasks  required  under  a 
management  grant; 

(6)  Whether  equitable  sharing  of  such 
assistance  is  warranted  when  one  or 
more  applicants  would  be  eligible  for 
such  grants;  and 

(7)  Whether  the  application  meets  the 
requirements  of  the  DOE  regulations 
pertaining  to  grants. 

(b)  After  the  Secretary  has  evaluated 
the  items  in  paragraphs  (a)(1)  through  (7) 
of  this  section,  the  Secretary  shall  notify 
the  applicant  for  a  planning  assessment 
grant  and/or  management  grant  if  the 
Secretary  approves  the  application  or  a 
position  thereof  and  the  DOE  funding  to 
be  awarded  to  such  applicant  In  the 
event  the  Secretary  does  not  approve  an 
application  for  a  planning  assessment 
and/or  management  grant  the  Secretary 
shall  provide  the  applicant  with  a 
written  statement  setting  forth  the 
reasons  therefore. 

S  796.80  Eligibility  for  a  loan  guarantaa  for 
ttw  purpose  of  financing  essential 
community  developmenL 

(a)  An  eligible  applicant  for  a  loan 
guarantee  for  financing  essential 
community  development  may  be: 

(1)  A  political  subdivision  adversely 
impacted  by  the  construction  and 
operation  of  a  demonstration  facility 
within  its  jurisdiction  or  adjacent 
jurisdiction:  and/or 


(2)  An  Indian  tribe  adversely 
impacted  by  the  construction  and 
operation  of  a  demonstration  facility  on 
its  land  or  where  a  substantial  portion 
of  the  feedstock  for  such  demonstration 
facility  is  to  be  obtained  pursuant  to  an 
agreement  %vith  an  Indian  tribe. 

(b)  No  loan  guarantee  for  essential 
community  development  will  be 
awarded  until  the  Secretary  has 
awarded  a  loan  guarantee  or  a 
cooperative  agreement  for  a 
demonstration  facility. 

§  796.81  nung  an  application  for  a  loan 
guarantee  for  the  purpose  of  financing 
essential  community  development 

(a)  An  application  for  a  loan 
guarantee  for  the  purpose  of  financing 
essential  community  development  must 
be  filed  by  an  eligible  applicant,  as 
described  in  §  796.80,  “IQigibility  for  a 
loan  guarantee  for  the  purpose  of 
financing  essential  community 
development."  Such  application  shall  be 
submitted  in  accordance  with  the 
following  requirements: 

(1)  Hie  application  must  be  submitted 
in  such  form  and  detail  as  the  Secretary 
prescribes:  and 

(2)  The  application  must  be  signed  by 
an  appropriate  official  authorized  to 
obligate  &e  applicant  to  the  terms  and 
conations  of  such  guarantee. 

(b)  While  the  Secretary  is  considering 
an  application  for  a  loan  guarantee  or  a 
request  for  a  cooperative  agreement  for 
a  demonstration  facility,  community 
impact  assistance  in  the  form  of  a  loan 
guarantee  for  financing  essential 
community  development  may  be 
considered  upon  the  filing  of  an 
application  for  such  impact  assistance 
by  an  eligible  applicant 

§  796.82  Supporting  Information  for  a  loan 
guarantoo  for  tha  purpose  of  financtoig 
essential  community  developmenL 

(a)  Hie  following  information  shall  be 
provided  by  the  eligible  applicant  in 
support  of  an  application  for  a  loan 
guarantee  for  the  purpose  of  financing 
essential  community  development: 

(1)  A  full  description  of  the  scope, 
nature,  location  of  existing  community 
development  already  planned  for  the 
next  five  years  and  not  related  to  the 
construction  and  operation  of  a 
demonstration  facility  under  this 
regulation; 

(2)  A  description  of  how  the 
community  development  in  paragraph 
(a)(1)  of  tlds  section  will  be  financed; 

(3)  A  description  of  the  applicant’s 
organization,  charter,  bylaws,  and 
appropriate  authorizing  resolutions, 
projected  revenues  and  expenditures  for 
the  next  5  jrears; 
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(4)  A  full  description  of  the  scope, 
nature  and  geographic  location  of  the 
proposed  essential  community 
development  necessitated  by  the 
construction  and  operation  of  a 
demonstration  facility  under  this 
regulation  and  the  financial  assistance 
needed; 

(i)  Evidence  supporting  the  applicant's 
ability  to  complete  the  essential 
community  development  necessitated  by 
the  construction  and  operation  of  a 
demonstration  facility  under  this 
regulation; 

(ii)  A  description  of  the  management 
plan  of  operations  (additional  personnel 
staffing  needed)  to  be  employed  in 
carrying  out  this  essential  commimity 
development; 

(iii)  Information  covering  the 
management  experience  of  each  key 
person  associated  with  the  essential 
community  development; 

(iv)  A  description  of  the  intended 
sources  and  amount  of  capital,  together 
with  evidence  of  a  commitment  from 
these  sources,  a  copy  of  each  such 
agreement,  and  evidence  of  the  financial 
ability  of  each  source  to  honor  its 
commitment; 

(v)  A  description  of  any  other  Federal 
or  state  financial  assistance  that  may  be 
available  (e.g.,  direct  loans,  guaranteed 
loans,  grants),  which  has  been  applied 
for.  or  expected  to  be  made  available  in 
connection  with  the  essential 
community  development; 

(vi)  Evidence  showing  that  the  amount 
of  the  financial  assistance,  together  with 
other  financing,  will  be  sufficient  to 
carry  out  and  complete  this  essential 
community  development; 

(vii)  A  detailed  breakdown  of  the 
estimated  construction,  and  related 
costs,  plus  operating  and  maintenance 
costs,  of  the  essential  community 
development  and  the  amoimt  of  the 
financial  assistance  necessary; 

(viii)  The  face  amount  of  the  loan  to 
be  guaranteed,  when  appropriate; 

(ix)  A  listing  of  assets  associated,  or 
to  be  associated,  with  the  essential 
community  development  loan,  including 
appropriate  data  about  the  value  and 
useful  life  of  any  such  assets,  which 
assets  wiU  be  pledged  as  security  for 
repayment  of  the  guaranteed  loan; 

(x)  The  proposed  interest  charge 
payments  and  principal  repayment 
schedule,  if  any  have  been  formulated; 

(xi)  Lists  of  all  applications  filed  and 
approvals  issued  by  Federal,  state,  and 
local  government  agencies  for  permits 
and  authorizations  to  conduct 
construction  and  operations  associated 
with  the  essential  commimity 
development  If  such  approvals  have  not 
been  obtained,  provide  estimated  date 
of  such  filings  or  approvals; 


(xii)  A  copy  of  environmental  data 
(relating  to  the  essential  community 
development)  collected  by  the  applicant 
(see  S  796.10,  “Demonstration  facility 
requirements  and  conditions,”  of 
Subpart  A  of  this  regulation); 

(xiii)  Applicant's  existing  programs  or 
plans  for  providing  for  small  business 
concerns  to  participate  in  the  design  and 
construction  of  such  essential 
community  development; 

(xiv)  Copies  of  present  and  previous 
bond  ratings  of  the  applicant,  if  any; 

(xv)  Any  other  information  requested 
by  the  Secretary  or  may  be  specified  in 
an  appendix  to  this  regiilation  as  it 
applies  to  a  loan  guarantee  for  essential 
community  development; 

(b)  In  addition  to  the  information  set 
forth  in  paragraph  (a)  of  this  section,  the 
application  for  a  loan  guarantee  shall 
include  the  following  information  from 
the  lender,  if  applicable: 

(1)  Description  of  the  lender's 
organization  and  legal  authority  under 
which  the  lender  operates  together  with 
any  appropriate  authorizing  resolutions 
necessary  for  the  transaction; 

(2)  Information  covering  the 
management  experience  of  each  officer 
or  key  person  in  the  lender's 
organization  who  is  or  will  be 
asssociated  with  the  lo£m;  and 

(3)  A  description  of  the  management 
plan  to  be  employed  by  the  lender  in 
servicing  and  monitoring  the  loan; 

(4)  The  lender's  written  assessment  of 
all  aspects  of  the  applicant's  loan 
application,  in  sufficient  detail  as  would 
be  completed  by  any  prudent  lender 
considering  a  loan  without  a  guarantee; 

(5)  A  copy  of  the  proposed  loan 
agreement,  if  any,  to  be  executed  by  the 
applicant  and  the  lender  together  with 
copies  of  all  other  documents  proposed 
by  the  lender  to  be  used  in  the  financial 
transaction; 

(6)  Any  proposed  marketing  plan 
whereby  the  lender  will  sell  any  portion 
of  the  debt  to  secondary  market  holders. 

(c)  Any  other  information  requested 
by  the  Secretary  in  order  to  evaluate 
fully  the  application. 

5  796.83  Allowable  project  costs  for 
essential  community  development 

(a)  All  reasonable  and  customary 
costs  relating  to  construction  and  initial 
operation  that  are  paid,  expected  to  be 
paid,  and  which  are  directly  related  to 
the  essential  community  development 
necessitated  by  the  construction  and 
operation  of  a  demonstration  facility 
under  this  regulation,  may  be  permitted 
in  computing  the  allowable  costs  for 
such  essential  community  development. 
As  guidance  for  which  costs  will  be 
allowable,  reference  should  be  made  to 


S  796.9,  "Project  Costs,”  of  this 
regulation. 

(b)  The  Secretary  may  audit  any  or  all 
cost  elements  included  by  the  applicant 
in  the  estimated  project  cost  and 
reserves  the  right  to  exclude  or  reduce 
the  amount  of  any  allowable  project 
cost  which  the  Secretary  determines  to 
be  unnecessary  or  excessive.  The 
applicant  shall  make  available  records 
and  other  data  necessary  to  permit  the 
Secretary  to  carry  out  such  review.  In 
carrying  out  this  responsibility,  the 
Secretary  may  utilize  employees  of 
Federal  agencies  or  may  direct  the 
borrower  to  submit  to  a  review 
performed  by  an  independent  public 
accountant  or  other  competent 
authority. 

S  796.84  Guarantee  requirements  and 
conditiona  for  the  purpose  of  financing 
essentiai  community  developmenL 

A  loan  guarantee  may  be  made  to  an 
eligible  applicant  for  financing  essential 
community  development  as  described  in 
S  796.80,  “Eligibility  for  a  loan  guarantee 
for  the  purpose  of  financing  essential 
community  development,”  if  the 
following  requirements  and  conditions 
are  met  as  determined  by  the  Secretary: 

(a)  Full  repayment  of  ^e  guaranteed 
loan  is  to  be  made  over  the  lesser  of  20 
years  or  a  period  equal  to  90  percent  of 
the  expected  average  useful  economic 
life  of  the  project’s  major  physical 
assets.  In  calculating  such  period,  the 
Secretary  shall  utilize  generally 
accepted  accounting  principles  and 
practices; 

(b)  There  is  reasonable  assurance  of 
repayment  by  the  borrower  of  interest 
and  a  guaranteed  portion  of  the  loan; 

(c)  There  is  satisfactory  evidence  that 
the  borrower  is  willing,  competent  and 
capable  of  performing  the  terms  and 
conditions  of  the  loan; 

(d)  The  loan  guarantee  agreement 
includes  such  detailed  terms  and 
conditions  as  the  Secretary  deems 
appropriate  to  protect  the  interests  of 
the  United  States  in  the  case  of  default; 

(e)  The  lender  agrees  not  to  accelerate 
payment  of  the  borrower’s  indebtedness 
except  for  default  without  the  prior 
written  consent  of  the  Secretary; 

(f)  The  term  and  conditions  set  forth 
in  the  loan  guarantee  agreement  are 
acceptable  to  the  Secretary; 

(g)  The  amount  of  the  guaranteed 
obligation,  when  combined  with  funds 
available  to  the  applicant  from  other 
sources,  will  be  sufficient  to  carry  out 
the  essential  community  development 
for  which  the  guarantee  is  made; 

(h)  DOE  and  the  applicant  for 
financial  assistance  for  a  demonstration 
facility  have  entered  into  a  loan 
guarantee  or  a  cooperative  agreement 
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for  construction  of  a  demonstration 
facility  under  this  regulation; 

(i)  Wages  and  rates  to  be  paid  to 
laborers  and  merchants  employed  by 
contractors  or  subcontractors  in  the 
performance  or  construction  work  are 
not  less  than  those  prevailing  on  similar 
construction  work  in  the  locality  as 
determined  by  the  Secretary  of  Labor  in 
accordance  with  the  Davis-Bacon  Act, 
as  amended  (40  U.S.C.,  276a-5): 

(j)  The  borrower  agrees  to  carry  out 
an  acceptable  plan  for  small  business 
concerns  to  participate  in  the  essential 
community  development  program  to  the 
optimum  extent  feasible; 

(k)  The  major  activities  leading  to  the 
closing  of  a  loan  guarantee  or 
commitment  to  guarantee  are  complied 
with  as  described  in  §  796.42  “Closing 
requirements  for  a  loan  guarantee,*’  of 
this  regulation; 

(l)  l^e  requirements  of  the  sections 
under  Subpart  D  of  this  regulation  have 
been  complied  with; 

(m)  The  applicant  (borrower)  agrees 
to  comply  with  the  Flood  Disaster 
Protection  Act  of  1973  (Pub.  L.  92-234),  if 
applicable; 

(n)  The  guaranteed  loan  shall  be  in  a 
Hrst  lien  position  regarding  all  assets  of 
the  project  except  title  to  the  facility; 

(o)  When  a  lender  holds  a  guaranteed 
and  a  nonguaranteed  portion  of  a  loan, 
payments  of  principal  or  interest  made 
by  the  borrower  shall  be  applied  by  the 
lender  to  reduce  the  guaranteed  and 
nonguaranteed  positions  of  the  loan  on  a 
proportionate  basis; 

(p)  In  the  event  that  the  indebtedness 
to  be  guaranteed  pays  interest  which  is 
excluded  from  the  gross  income  of  the 
holder,  pursuant  to  the  provisions  of  the 
Internal  Revenue  Code  of  1954,  as 
amended,  the  debt  will  not  be 
guaranteed  by  the  Secretary  unless  the 
purchaser/holder  of  the  debt  is  the 
Federal  Financing  Bank. 

§  796.85  Loan  agreement  requirements 
and  conditions  for  a  ioan  guarantee. 

(a)  In  addition  to  meeting  the 
requirements  in  §  796.84,  a  guarantee 
may  be  provided  only  if  the  loan 
agreement  to  which  the  guarantee 
applies  provides  for  the  following 
requirements  and  conditions: 

(1)  The  orderly  and  ratable 
retirements  of  the  loan,  and  includes 
sinking  fund  provisions,  installment 
payment  provisions,  or  other  methods  of 
payments  and  reserves  as  may  be 
required  by  the  Secretary;  to  ^e 
maximum  extent  possible,  repayment  or 
provision  therefor  shall  be  required  to 
be  made  in  equal  payments  payable  at 
equal  intervals; 

(2)  A  minimum  period  of  grace  of  60 
days  from  the  date  a  principal  or 


interest  payment  is  due;  any  extension 
of  time  over  this  grace  period  must  be 
agreed  to  by  the  Secretary; 

(3)  Acceptable  provisions  for 
prepayment  and  acceleration  of  the  loan 
are  included; 

(4)  Security  for  the  repayment  of  the 
loan  will  be  specified  by  tiie  Secretary, 
except  that  in  the  event  of  default, 
demonstration  facilities  constructed 
with  funds  guaranteed  by  DOE  shall  not 
be  considered  project  assets. 

(b)  Such  other  terms  and  conditions 
required  by  the  Secretary  for  the 
protection  of  the  interests  of  the  United 
States. 

§  796.86  Loan  guarantee  application 
processing. 

(а)  In  accordance  with  the  procedures 
of  this  regulation,  the  Secretary  will 
consider  an  application  for  a  loan 
guarantee  and  other  relevant 
information  and  shall: 

(1)  Determine  whether  the  application 
is  complete  and  in  compliance  with  all 
applicable  provisions  of  the  regulation; 

(2)  Determine  whether  the  eligible 
appUcant  seeking  such  guarantee  would 
be  adversely  impacted  by  the 
construction  and  operation  of  a 
demonstration  facility  within  its 
jurisdiction  or  adjacent  jiuisdiction; 

(3)  Determine  whether  the  conununity 
development  proposed  by  the  applicant 
is  essential; 

(4)  Assess  and  evaluate  the  financial 
environmental,  and  managerial  aspects 
of  the  essential  community 
development; 

(5)  Review  the  applicant’s  plans  for 
essential  conmumity  development  to  be 
constructed,  and  the  proposed  costs, 
under  a  loan  guarantee; 

(б)  Determine  if  there  is  sufficient 
evidence  that  the  applicant  will  initiate 
and  complete  the  essential  conmumity 
development  in  a  timely,  efficient,  and 
acceptable  manner; 

(7)  Determine  if  the  terms  and 
conditions  set  forth  in  the  loan 
agreement  are  acceptable  and  whether 
there  is  satisfactory  evidence  that  the 
lender  or  other  party  servicing  the  loan 
is  competent  to  administer  the  terms 
and  conditions  of  the  loan  guarantee 
agreement; 

(8)  Determine  if  the  impacts  resulting 
from  the  demonstration  facility  have 
been  fully  evaluated  not  only  by  the 
applicant  for  financial  assistance  for  its 
demonstration  facility,  but  also  by  the 
political  subdivision  or  Indian  tribe,  as 
appropriate,  in  the  management  and 
planning  assessment  grant  stages;  and 
that  effective  steps  have  been  taken  or 
will  be  taken  in  a  timely  maimer  to 
finance  essential  community 


development  costs  resulting  firom  such 
demonstration  facility; 

(9)  Determine  if  the  applicant  lacks 
the  capability  to  finance  such  essential 
community  development  from  tax 
revenues.  Federal  or  state  financial 
assistance  programs  or  other  sources; 

(10)  Determine  if  there  is  satisfactory 
evidence  that  the  lender,  if  any,  is 
competent  to  administer  the  terms  and 
conditions  of  a  loan  guarantee; 

(11)  Obtain  the  concurrence  of  the 
Secretary  of  Treasury  with  respect  to 
the  timing,  interest  rate  and  substantial 
terms  of  the  loan  guarantee  for  financing 
essential  community  development.  The 
Secretary  of  Treasury  shall  ensure  to  the 
maximum  extent  feasible  that  the 
timing,  interest  rate  and  substantial 
terms  and  conditions  of  such  guarantee 
will' have  the  minimum  possible  impact 
on  the  capital  markets  of  the  United 
States,  taking  into  account  other  Federal 
direct  and  indirect  securities  activities. 

(12)  Request  the  Advisory  Council  on 
Historic  Flreservation  views  and 
comments  upon  application  for 
guaratees  for  any  essential  community 
development  which  would  affect 
property  listed  or  eligible  for  listing  in 
the  National  Register  of  Historic  Places 
or  which  may  meet  the  criteria  for  listing 
in  the  National  Register,  pursuant  to  36 
CFR  Part  800. 

(b)  Upon  completion  of  the 
determinations  set  forth  in  paragraph  (a) 
of  this  section,  the  Secretary  may  award 
a  loan  guarantee  to  the  applicant  In  the 
event  an  application  is  rejected,  the 
Secretary  will  notify  such  applicant  with 
reasons  for  the  nonapproval  of  the 
application. 

§796.87  Eligibility  for  a  direct  loan. 

Financial  assistance  to  an  applicant  in 
the  form  of  a  direct  loan  for  financing 
essential  community  development  may 
be  considered  upon  obtaining  specific 
authorization  and  appropriations  from 
Congress  for  such  purpose  by  the 
Secretary  if  the  applicant  for  the  loan: 

(a)  Is  a  political  subdivision  adversely 
impacted  by  the  construction  and 
operation  of  a  demonstration  facility 
within  the  political  subdivision’s 
jurisdiction  or  adjacent  thereto;  and/or 

(b)  Is  an  Indian  tribe  adversely 
impacted  by  the  construction  and 
operation  of  a  demonstration  facility  on 
its  land  or  where  a  substantial  portion 
nf  the  feedstock  for  such  demonstration 
facility  is  to  be  obtained  pursuant  to  an 
agreement  with'an  Indian  tribe;  and 

(c)  The  Secretary  has  determined  that 
the  impact  assistance  provided  under 
paragraphs  (a)(3)  and  (4)  of  §  796.71 
“Community  impact  assistance,"  is 
inadequate  or  unavailable  to  the  eligible 
applicant  to  carry  out  the  construction 
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of  such  essential  community 
development 

§  796.88  Filing  an  application  for  a  direct 
loan. 

An  application  for  a  direct  loan  for  the 
purpose  of  financing  essential 
community  development  must  be  filed 
by*an  eligible  applicant  as  described  in 
S  796.87  “Qigibility  for  a  direct  loan," 
and  be  in  accordance  with  the  following 
requirements: 

(a)  The  application  must  be  submitted 
in  such  form  and  detail  as  the  Secretary 
prescribes; 

(b)  The  application  must  be  signed  by 
an  appropriate  official  authorized  to 
obligate  an  eligible  applicant  to  the 
terms  and  conditions  of  this  direct  loan; 

(c)  The  application  must  be  filed 
witl^  a  reasonable  period  after  the 
Secretary  has  forwarded  to  the 
Chairman  of  the  Committee  on  Science 
and  Technology  of  the  House  of 
Representatives  and  to  the  Chairman  of 
the  Committee  on  Energy  and  Natural 
Resources  of  the  Senate,  a  full  and 
complete  report  on  the  proposed 
demonstration  facility  of  an  applicant 
seeking  a  loan  guarantee  or  a 
cooperative  agreement; 

§  796.89  Supporting  information  for  a 
direct  loan. 

(а)  Information  shall  be  provided  in 
support  of  the  application  for  a  direct 
loan  for  the  purpose  of  financing 
essential  community  development  in 
such  form  and  with  such  content  as 
provided  herein: 

(1)  A  description  of  the  applicant’s 
organization,  charter,  bylaws,  and 
appropriate  authorizing  resolutions; 

(2)  Notification  to  the  Secretary  that 
the  impact  assistance  provided  under 
paragraphs  (a)(3)  and  (4)  of  S  796.71 
’’Community  impact  assistance,”  is 
inadequate  or  unavailable  to  carry  out 
the  essential  community  development; 

(3)  Reasons  why  the  impact  assistance 
provided  under  paragraphs  (a)(3)  and  (4) 
of  S  796.91  ’’Community  impact 
assistance,"  is  inadequate  or 
unavailable  to  carry  out  the  essential 
community  development; 

(4)  A  full  description  of  the  scope, 
nature,  and  location  of  any  essential 
community  development  needed  for 
which  funds  are  not  available; 

(5)  A  detailed  breakdown  of  the 
estimated  construction  and  related  cost 
information  for  any  essential  community 
development  and  any  overruns  on  the 
initial  estimate  of  essential  community 
development; 

(б)  A  description  of  the  intended 
sources  and  amounts  of  capital,  together 
with  evidence  of  a  commitment  from 
these  sources,  a  copy  of  each  such 


agreement  and  evidence  of  the  financial 
ability  of  each  source  to  honor  its 
commitments; 

(7)  Evidence  showing  that  the  amount 
of  the  additional  financial  assistance 
(i.e.,  direct  loans),  together  with  other 
financing,  will  be  sufficient  to  carry  out 
and  complete  such  essential  community 
development  under  this  section; 

(8)  A  description  of  any  other  Federal 
or  state  financial  assistance  available 
(e.g.,  loans  and  loan  guarantees)  or 
e^qpected  to  be  made  available  in 
connection  with  the  essential 
community  development  imder  this 
section; 

(9)  Evidence  supporting  the 
applicant's  ability  to  complete  the 
essential  community  development; 

(10)  The  description  of  the 
management  plan  of  operations  to  be 
employed  in  carrying  out  the  essential 
community  development;  the  personnel 
staff  needed  by  the  applicant  to  monitor 
all  stages  of  the  essential  community 
development  and  to  monitor  the 
demonstration  facility  construction  and 
operation  stages;  a  list  of  all  key 
personnel  who  will  be  involved  in  the 
essential  commimity  development; 

(11)  A  listing  of  the  assets  associated 
or  to  be  associated  with  the  essential 
community  development  including 
appropriate  data  as  to  the  value  and 
useful  life  of  any  physical  assets  and  a 
description  of  the  value  of  any  other 
associated  security; 

(12)  Any  environmental  data  (relating 
to  the  essential  community 
development)  collected  by  the  applicant 
(See  §  796.10  “Demonstration  facility 
requirements  and  conditions,”  of 
Subpart  A  of  this  regulation): 

(13)  Lists  of  all  applications  filed  and 
approvals  issued  by  Federal,  state,  and 
local  government  agencies  for  pemits 
and  authorizations  to  conduct  the 
construction  and  operation  phases 
associated  with  the  essential  community 
development.  If  such  approvals  have  not 
been  obtained,  provide  estimated  date 
of  such  filings  or  approvals; 

(14)  Proposed  me  Aod  of  repaying  the 
loan; 

(15)  Copies  of  present  and  previous 
bond  ratings  of  the  applicant,  if  changed 
fitim  its  initial  submission. 

(b)  In  addition  to  the  above  required 
information,  the  applicant  shall  provide 
such  other  information  as  the  Secretary 
may  deem  pertinenL 

S  796.90  Direct  loan  requirements  and 
conditions. 

(a)  An  agreement  for  a  direct  loan  for 
the  purpose  of  financing  essential 
community  development  shall  include 
the  following  requirements  and 
conditions: 


(1)  The  orderiy  retirement  of  the  loan, 
and  include  installment  payment 
provisions,  or  other  method  of 
payments  and  reserves  as  may  be 
reasonably  required  by  the  Secretary. 

(2)  An  extension  of  time  over  the 
specified  payment  period  in  the  loan 
agreement  for  the  making  of  any 
payment  in  whole  or  in  part  under  such 
agreement  if  agreed  to  by  the  Secretary. 
Payments  required  by  the  loan 
agreement  if  not  made  when  due.  shall 
accrue  interest  at  a  rate  specified  in  the 
loan  agreement; 

(3)  Full  repayment  of  the  loan  is  to  be 
made  over  die  lesser  of  20  years,  or  a 
period  equal  to  90  percent  of  the 
expected  average  useful  economic  life  of 
the  project’s  major  physical  assets.  In 
calculating  such  period  the  Secretary 
shall  utilize  generally  accepted 
accoimting  principles  and  practices; 

(4)  Reasonable  assurance  of 
repayment  of  principal  and  interest  of 
the  loan  by  the  applicant; 

(5)  Repayment  of  the  loan  made  will 
be  secured  by  the  essential  community 
development  assets  and  such  other 
collateral  that  the  Secretary  determines 
necessary  and  appropriate  to  offer  a 
reasonable  assurance  of  repayment  of 
the  Government; 

(6)  The  loan  will  bear  interest  at  a  rate 
not  less  than  a  rate  determined  by  the 
Secretary,  in  consultation  with  the 
Secretary  of  Treasury  taking  into 
consideration  the  cmrent  average 
market  yield  on  outstanding  marketable 
obligations  of  the  United  States  with 

■  remaining  periods  to  maturity 
comparable  to  the  average  maturities  of 
such  loans  adjusted  to  the  nearest  one- 
eighth  of  one  percent  but  not  less  than 
the  rate  to  be  charged  by  the  Federal 
Financing  Bank; 

(7)  Wages  and  rates  to  be  paid  to 
laborers  and  merchants  employed  by 
contractors  or  subcontractors  in  the 
performance  of  construction  work  are 
not  less  than  those  prevailing  on  similar 
construction  in  the  locality  as 
determined  by  the  Secretary  of  Labor  in 
accordance  with  the  Davis-Bacon  Act 
as  amended  (40  U.S.C..  276a-5): 

(8)  The  borrower  agrees  to  carry  out 
an  acceptable  plan  for  small  business 
concerns  to  participate  in  the  essential 
commimity  development  program  to  the 
optimum  extent  feasible; 

(9)  Acceptable  provisions  for 
prepayment  and  acceleration  of  the  loan 
are  included:  and 

(10)  Request  for  disbursement  at 
closing  and  thereafter  shall  be 
supported  by  such  documents  as  the 
Secretary  may  require. 

(b)  The  provisions  of  paragraphs  (a) 

(1).  (2)  and  (3)  of  this  se^on  shall  be 
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altered  to  the  extent  affected,  by  the 
following  circumstance: 

(1)  The  Secretary  forgives  repayment 
as  set  forth  in  §  796.93  “Cancellation  of 
a  direct  loan";  and 

(c)  Such  other  terms  and  conditions  as 
the  Secretary  deems  appropriate  to 
protect  the  interest  of  the  United  States 
in  the  case  of  default. 

S  796.91  Direct  loan  application 
processing. 

(a)  The  Secretary,  upon  receiving 
authorizations  and  appropriations  for 
loans  for  financing  essential  community 
development,  may  consider  an 
application  for  such  a  direct  loan  and 
other  relevant  information  and  then 
shall: 

(1)  Determine  whether  the  application 
is  complete  and  in  compliance  with  all 
applicable  provisions  of  this  regulation; 

(2)  Determine  that  the  impact 
assistance  available  to  the  applicant  as 
provided  in  paragraphs  (a)  (3)  and  (4)  of 
i  796.71  “Community  impact 
assistance,”  is  inadequate  or 
imavailable  to  the  applicant  to  carry  out 
the  essential  commimity  development; 

(3)  Determine  whether  the  community 
development  qualifies  as  essential; 

(4)  Determine  whether  the  eligible 
applicant  imder  this  subpart  of  the 
relation  would  be  adversely  impacted 
by  the  construction  and  operation  of  a 
demonstration  facility; 

(5)  Assess  and  evaluate  the  financial, 
environmental,  managerial,  and  legal 
aspects  of  the  essential  community 
development; 

(6)  Review  the  applicant’s  plans  for 
essential  community  development  to  be 
constructed  under  the  loan.  The  review 
shall  include,  but  not  be  limited  to,  all 
costs  associated  with  such  facilities; 

(7)  Determine  if  there  is  sufficient 
evidence  that  the  applicant  will  initiate 
and  complete  the  project  in  a  timely, 
efficient,  and  acceptable  manner, 

(8)  Determine  if  the  impacts  resulting 
fi'om  the  demonstration  facility  have 
been  fully  evaluated  not  only  by  the 
applicant  for  financial  assistance  for  its 
demonstration  facility,  but  also  by  the 
political  subdivision  or  Indian  tribe  as 
appropriate; 

(9)  Obtain  the  Advisory  Coimcil  on 
Historic  Preservation  views  and 
comments  upon  applications  for  a  direct 
loan  for  any  essential  community 
development  which  would  affect 
property  listed  or  eligible  for  listing  in 
the  National  Register  of  Historic  Places 
or  which  may  meet  the  criteria  for  listing 
in  the  National  Register,  pursuant  to  36 
CFR  Part  800. 

(b)  Upon  completion  of  the 
determinations  set  forth  in  paragraph  (a) 
of  this  section,  the  Secretary  may 


provide  a  direct  loan  to  an  applicant  In 
the  event  an  application  is  rejected,  the 
Secretary  will  notify  Such  applicant  with 
reasons  for  the  nonapproval  of  the 
application. 

§  796.92  Assignment  or  transfer  of  a 
direct  loan. 

Assignments  of  a  loan  and  obligations 
contained  thereunder  may  be  made  only 
with  the  consent  of  the  Secretary. 

S  796.93  Canceltation  of  a  direct  loan. 

The  Secretary  may  cancel  the  unpaid 
balance  and  any  accrued  interest  on  a 
direct  loan  for  dancing  essential 
community  development  if  the  Secretary 
determines  in  his  sole  discretion: 

(a)  Due  to  a  change  of  circumstances 
of  the  borrower,  that  the  loan  repayment 
will  cause  an  unreasonable  hardship  to 
the  borrower;  or 

(b)  Failure  of  the  demonstration 
facility  to  operate  and  to  provide  the 
expected  tax  revenues  to  the  borrower. 

S  796.94  Default  on  a  direct  loan. 

(a)  In  the  event  that  the  borrower  fails 
to  perform  the  terms  and  conditions  of 
the  loan  agreement  or  any  related 
document,  the  borrower  shall  be  in 
default  and  the  Secretary  shall  have  the 
right,  at  the  Secretary's  option,  to 
accelerate  the  indebtedness  and 
demand  full  payment  of  all  amounts 
outstanding,  both  principal  and  interest, 
under  the  loan; 

(b)  No  failure  on  the  part  of  the 
Secretary  to  make  demand  at  any  time 
shall  constitute  a  waiver  of  the  rights 
held  by  the  Secretary; 

(c)  Upon  demand  by  the  Secretary,  the 
borrower  shall  have  a  period  of  not 
more  than  30  days  from  the  date  of 
receipt  of  the  Secretary’s  demand  to 
make  payment  in  full; 

(d)  In  the  event  that  the  failure  on  the 
part  of  the  borrower  to  perform  the 
terms  and  conditions  of  the  loan 
agreement,  or  related  document,  does 
not  constitute  an  intentional  act,  but  is 
brought  about  as  a  result  of 
circumstances  largely  beyond  the 
control  of  the  borrower,  die  Secretary 
may  elect,  at  the  Secretary’s  option,  to 
waive  such  failure,  or  restructure  the 
repayment  required  by  the  loan 
agreement  in  any  mamier  the  Secretary 
determines; 

(e)  Should  the  borrower  fail  to  pay 
after  demand  as  provided  in  paragraph 

(c),  the  Secretary  shall  undertake 
collection  in  accordance  with  the  terms 
of  the  loan  agreement  and  the 
applicable  law. 

§  796.95  Cost  internalization  for  essential 
community  development 

(a)  A  further  form  of  community 
impact  assistance  to  be  used  for 


financing  essential  community 
development  necessitated  by  the 
construction  and  operation  of  a 
demonstration  facility  is  the  process  of 
cost  internalization.  Under  cost 
internalization,  the  Secretary  may: 

(1)  Require  that  an  applicant  obtaining 
financial  assistance  for  a  demonstration 
facility  under  this  regulation  advance 
funds  for  management  and  essential 
community  development  to  a  political 
subdivision  or  Indian  tribe,  as 
appropriate,  in  which  such  facility 
would  be  located  or  which  would  be 
impacted  by  such  facility,  provided  that 
tax  abatement  credits  are  provided  by 
the  appropriate'political  subdivision  or 
Indian  tribe  over  the  life  of  the 
demonstration  facility  for  such  advance 
payment;  or 

(2)  Require  that  an  applicant  obtaining 
financial  assistance  for  a  demonstration 
facility  under  this  regulation  construct 
the  essential  community  development 
necessitated  by  the  construction  and 
operation  of  the  demonstration  facility 
as  ancillary  facilities  of  the 
demonstration  facility  when  the  political 
subdivision  or  Indian  tribe,  as 
appropriate,  lacks  the  capability  to 
finance  this  essential  community 
development  The  costs  of  this  essential 
community  development  would  be 
borne  by  the  applicant  seeking  financial 
assistance  for  the  demonstration  under 
this  regulation  and  would  be  included 
within  the  cost  of  the  demonstration 
facility. 

(b)  Under  paragraph  (a)(l]  of  this 
section,  the  applicant  would  be  required 
by  the  Secretary  to  include  capital  costs 
for  essential  community  development 
within  its  demonstration  facility  costs. 
The  funds  provided  by  this  applicant 
would  then  be  available  to  the  adversely 
impacted  political  subdivision  or  Indian 
tribe,  as  appropriate,  under  terms  and 
conditions  prescribed  by  the  Secretary. 
Payments  by  the  applicant  (seeking 
financial  assistance  for  its 
demonstration  facility]  would  be  treated 
as  advances  on  local  taxes  and  credits 
would  be  provided  by  the  political 
subdivision  or  Indian  tribe,  as 
appropriate,  to  the  demonstration 
facility  over  its  useful  life  in  return  for 
such  payments.  Paragraph  (a)(2)  of  this 
section  is  the  least  favored  approach 
and  is  to  be  used  only  where  ffie  lack  of 
community  or  other  public  capability  to 
administer  the  inifial  provision  of 
essential  community  development 
would  necessitate  ^rect  construction  of 
this  essential  community  development 
to  that  of  the  demonstration  facility. 
Thus,  the  costs  for  this  essential 
community  development  would  be 
included  within  the  costs  of  the 
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demonstration  facility  and  the  applicant 
seeking  financial  assistance  for  its 
demonstration  facility  would  arrange  for 
construction  of  the  essential  community 
development  under  the  Secretary’s 
direction  and  with  the  greatest  possible 
local  public  participation. 

§  796.96  Principal  and  intarast  assistanca 
for  a  community  impact  asslatanca  loan 
guarantee  and  direct  loan. 

Principal  and  interest  assistance  for 
community  impact  assistance  loan 
guarantees  and  direct  loans  will  be 
governed  by  the  provisions  of  §  796.15 
"Principal  and  interest  assistance.” 

S  796.97  Environmental  evaluation  of 
essential  community  development 

Each  application  for  impact  assistance 
in  the  form  of  loan  guarantees  or  loans 
for  financing  essential  community 
development  is  subject  to  the  provisions 
of  NEPA.  Normally,  the  environmental 
review  required  pmsuant  to  NEPA  for 
essential  commimity  development  will 
be  included  in  the  environmental  review 
for  the  demonstration  facility  as 
required  in  §  796.10(a)  of  this  regulation. 
Essential  community  development  not 
included  in  the  environmental  review  for 
the  demonstration  facility  will  be  the 
subject  of  further  environmental  review 
under  the  requirements  of  NEPA,  the 
CEQ  NEPA  regulations,  and  the  DOE 
NEPA  Guidelines. 

§  796.98  Essential  community 
development  monitoring  and  audit 

Both  the  guarantee  and  the  direct  loan 
agreement  shall  provide  that  the  DOE 
manager  and  other  applicable  DOE 
representatives  shall  have  access  to  the 
essential  community  development  sites 
at  all  reasonable  times  in  order  to 
monitor  the  performance  of  such 
development.  The  borrower  or  the 
lender,  in  the  case  of  a  loan  guarantee 
arrangement,  will  assure  the  availability 
of  information  related  to  the  essential 
community  development  as  is  necessary 
to  permit  the  Secretary  to  determine 
financial  soimdness,  management 
stability,  compliance  with 
environmental  protection  requirements 
and  other  matters  pertinent  to  the 
guarantee. 

§  796.99  Examination  of  essential 
community  development  records. 

The  guarantee  agreement  and  the 
direct  loan  agreements  or  related 
dociunents  shall  provide  that  the  lender 
(in  the  case  of  loan  guarantee 
transactions)  and  the  borrower  (under 
both  a  loan  guarantee  and  direct  loan 
agreements)  shall  keep  such  records 
concerning  the  essential  community 
development  as  is  necessary  to  facilitate 
an  effective  audit  and  performance 


evaluation  of  such  essential  community 
development.  The  guarantee  and  the 
direct  loan  agreements  or  related 
doemnents  shall  also  provide  that  the 
Secretary  and  the  Comptroller  General, 
or  their  duly  authorized  representatives, 
shall  have  access,  for  the  purpose  of 
audit  and  examination,  to  any  pertinent 
books,  doemnents,  papers,  and  records 
of  the  borrower  and  the  lender.  Such 
inspection  may  be  made  during  the 
regular  office  hours  of  the  borrower  or 
the  lender,  or  at  any  time  mutually 
convenient.  At  6-month  intervals,  the 
Comptroller  General  shall  make  an  audit 
of  recipients  of  financial  assistance 
under  this  regulation. 
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